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LORD ALVERSTONE, LORD CHIEF JUSTICE OF ENGLAND. 


HE promotion of Lord Alverstone from 
the Mastership of the Rolls to be Lord 

Chief Justice has been hailed with pleasure 
alike by lawyers and laymen in England, for 
by common consent he was the fittest man at 
the bar or upon the bench to succeed the late 
Lord Russell of Killowen in that exalted po- 
sition. To most people, and particularly to 
most Americans, he is better known as Sir 
Richard Webster. It is too often the case 
that when elevated to the peerage the new 
peer takes a title which hides his identity to 
such an extent that the name under which 
his success has been achieved is no longer 
known to the public. It would seem to be 
a needless penalty of greatness, and one that 
might easily be avoided. If after length of 
years, to which it is devoutly to be hoped the 
new Lord Chief Justice may attain, the peo- 
ple become accustomed to the new name and 
learn to associate it with the old, compara- 
tively little confusion will result. At preseni, 
hewever, while every fairly well-informed 
man in England knows Sir Richard Web- 
ster, it is only the very few, outside the legal 
profession, who could recognize him in 
“Lord Alverstone.” Sir Charles Russell 
assumed the name of Lord Russell of Killo- 
wen (his old home in Ireland) when elevated 
to the bench, after which occasion he was 
given a life peerage. Lord Coleridge, his 
predecessor, was Sir John Coleridge at the 
bat and on the bench before becoming a 
peer. His predecessor, in turn, declined 
a peerage and was always known as Sir 
Alexander Cockburn. Thus it happens that 
while for many years the office of Lord Chief 
Justice has been filled, as at present, by an 





eminent advocate, this is the first occasion in 
this long period when the occupant has 
assumed another name than that under 
which the distinction has been won. 

On the other hand the late Lord Esher, so 
long Master of the Rolls, was Sir William 
Baliol Brett at the bar and Lord Justice 
Brett during a part of his long and dis- 
tinguished term on the bench. Compara- 
tively few American lawyers hunting 
through the English law reports would 
identify Lord Justice Brett with Lord Esher, 
and yet they are the same person. Lord 
Justice Lopes became Lord Ludlow, and Sir 
Henry Hawkins, who was for a long time 
the most conspicuous figure on the Queen’s 
Bench, is now a Law Lord in the House of 
Lords, where he sits as Lord Bramwell. 

Lord Alverstone, like his predecessor, 
looks every inch the Lord Chief Justice. He 
is is of commanding stature, with a massive 
intellectual head and an expressive counten- 
ance. He may lack the piercing eye and the 
severity of demeanor of Lord Russell, but 
he will have equal dignity and added gra- 
ciousness of manner and a _ never-failing 
courtesy. He will rule with firmness but 
with less of the dominating spirit and open 
scorn of technicalities so frequently dis- 
played from the bench where he now sits. 
He may not so quickly and so unerringly 
arrive at the kernel of truth in the mass of 
husks as his predecessor did, but he will 
administer justice just as evenly and truly 
and will quite as conspicuously maintain 
the best traditions of the high office to which 
he has been called. 

Lord Alverstone has gained his place by 
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great natural ability and still greater capacity 
for hard and unceasing work. While at 
Cambridge he took excellent rank among 
the scholars of his time, and upon being 
called to the bar in 1868 soon began to get 
work, not from favor but through merit. 
One his earliest an action 
against the London and North Western 
Railway Company, one of the largest and 
most progressive railway lines in England. 
The skill he displayed and the manner in 
which he had worked up his law and his facts 
so impressed the law department of the 
Company that he was soon afterward given 
a retainer for the Company, and thence- 
forward until, through accepting the post of 
Attorney General, he was obliged to abandon 


of cases was 


his private practice, he represented that rail- 
way in all its legal affairs. The honor of 
“silk” was conferred upon him in 1878, when 
he had been only ten years at the bar, and 
seven years later, in 1885, he was appointed 
Attorney General, which post he filled, ex- 
cept for a brief interval, until 1890, when he 
was raised to the bench as Master of the 
Rolls. During most of the time he occupied 
that office the present rule which prevents 
its holder from engaging in private practice 
did not prevail, and he was therefore free tu 
continue to serve his personal clients. It is 
doubtful if any advocate at the English bar, 
or at any bar, ever had the variety or even 
volume of business which was thrust upon 
Sir Richard Webster. He was equally at 
home in the common law and chancery 
courts, while there was hardly a case cf 
prominence in admiralty, the ecclesiastical 
courts or divorce in which he did not appear. 
In the lucrative work of condemnation and 
compensation cases he was an acknowledged 
authority, while in patent law and in every- 
thing requiring a special knowledge of 
science he was supreme. In fact he was in 
every thing which human ingenuity can find 
an excuse to fight about. The following 
clever lines were written upon him as an 
impromptu by Mr. La Vie, one of the Regis- 





| 


trars of the Chancery Division, while he wa 
making an argument in a patent case whic: 
turned upon the various methods of th« 
carbonization of thread: 


‘«*T was no mean workman that devised 
A speech of such electric force ; 
Successfully he carbonized 
The thread of his discourse. 
Logic and fact so close were packed 
That Webster to his purpose bent 
Even a cotton filament!” 


The volume of work which ke got through 
with was enormous, and as ie was wanted by 
everybody and everywhere his fees were 
correspondingly high. Even the arbitrarily 
adding of a special fee to those ordinarily 
given made no diminution in his business, 
but rather increased it. To get through his 
work required an application which few men 
are capable of or have the physical stamina 
to endure. The story is told of a junior who 
was asked by Webster, who was leading him, 
to come to a consultation at Sir Richard’s 
residence at half-past five o’clock in the 
The junior to make sure of keep- 
ing the appointment remained up all night. 
He found his leader, however, fresh from a 
good night’s rest and having already got 
through with several sets of papers in an- 
ticipation of the day’s cause list. 

The physical strength and _ continued 
“fitness” of Lord Alverstone have always 
been a great factor in his success. At the 
University he gained his blue by winning the 
two-mile inter-university race, and through 
all his career, and no matter how hard 
pressed with work or social engagements he 
has kept up his athletic exercise. His 
country residence in Surrey has among the 
other attractions of its park a well kept 
cricket ground, and for years every summer 
he has taken great pleasure iv getting up a 
match with the Old Carthusians, the team 
of “old boys” of Charter House, his public 
school. He is one of the most formidable of 
his own side, both at the bat and in the field. 
He is still an excellent player of the ancient 


morning. 
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game of tennis, and at fifty-eight years of 
age can hold his own with the great majority 
of amateur players irrespective of age. 

Like Lord Russell, Lord Alverstone is a 
great friend of America and Americans, and 
many members of the American bar have 
enjoyed his hospitality. He twicerepresented 
Great Britain in international arbitrations, 
in which he met leading American counsel 
and judges, first at the Behring Sea Arbi- 
tration and afterwards at the Venezuela 
Arbitration. He has been an intimate friend 
of the representatives of the United States at 
the Court of St. James, and while holding 
them all in the highest esteem was particu- 
larly a close friend of Mr. Bayard. Nearly 
his first public appearance as Master of the 
Rolls was at the banquet of the Bench and 
3ar of England to the Bench and Bar of the 
United States. In proposing on that 





occasion “Other Guests,” that is the guests 
cther than those from the United States, he 
said: “It has been my privilege to be closely 
associated with many distinguished mem- 
bers of the American Bar, probably except 
the Lord Chief Justice, whose absence we so 
much deplore to-night, there is no one who 
has had more intimate connection with dis- 
tinguished barristers from the United States. 
And I desire to bear my testimony to the fact 
how thoroughly they appreciate not only 
the principles of law we respect, but the 
traditions of the great profession in which we 
have been brought up.” 

It iswith gratification that it may be added 
that among the very first gatherings which 
Lord Alverstone attended in his official 
capacity as Lord Chief Justice was the 
Thanksgiving dinner of the American 
Society in London. 





THE NATION AND 


By EuGENE 


T IS fortunate that Congress is not in ses- 
sion. To decide what legislation should 

be adopted for the punishment of successful 
or unsuccessful attempts upon the lives of 
public officials is a task of extreme delicacy, 
calling for calmness and wisdom; and to 
decide what should be done towards punish- 


THE ANARCHISTS. 


WAMBAUGH. 


| from Washington to the West a murdered 


President, this is only the first time that the 


| murder has been done in the midst of the 


peculiarly democratic ceremonial wherein 
the Chief Magistrate by taking the hand of 


| any comer illustrates the equality of all men 
| before the American law, and the first time 


ing or preventing the mere propagation of | 


opinions naturally leading to such attacks is 
a task of still greater importance and diffi- 
culty. For such decisions as these the days 
closely following the assassination of a 
President are obviously unsafe. Nor has 
there ever been a more inauspicious time for 
decision than this very autumn of Igo!. 
There have been other equally exciting 
assassinations, it is true; but, although this is 
the second time that the people of the whole 
United States have waited far into the night 
for the tolling of bells, and the third time 
that a funeral train has impressively borne 





that the assassin has been a mere enemy of 


government. 


Yet although in the midst of anger, how- 
ever just, it is impossible to come to a safe 
decision, it is inevitable that there should be 
discussion—particularly among members of 
the bar. Fortunately, at this very time of 
excitement the essential feature of the whole 
matter is brought clearly into view, and 
this is that the killing of a President differs 
in kind from the killing of a private citizen, 
in that the killing of a President disturbs the 
pursuits of the entire community, takes the 
government from the hands of the person 
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chosen by the people, and unsettles the 
nation’s policy, both foreign and domestic. 

In short, the killing of a President is a 
breach of the peace of the whole United 
States. Hence should not be 
punished, as now, exclusively in state courts 
and under the varying statutes of tiie states 
—statutes that classify homicide in divers 
ways, and that provide as the maximum 
punishment in California death by hanging, 
and in New York death by electricity, and in 
imprisonment; but the 
under federal 


this crime 


Maine perpetual 
crime should be punished 
statutes and in federal courts and with con- 
sequent uniformity of penalty. 

What should the crime be called? Not 
treason. The Constitution says: ‘Treason 
against the United States shall consist only 
in levying war against them, or in adhering 
to their enemies, giving them aid and com- 
fort.” The Constitution further provides, as 
will be well to bear in mind further along in 
this discussion, that “No person shall be con- 
victed of treason unless on the testimony of 
two witnesses to the same overt act, or on 
confession in open court.” This careful 
definition of treason and of the proof neces- 
sary for conviction indicates clearly that the 
framers of the Constitution kept in mind 
the history of England, and realized that, as 
Madison says in The Federalist, “New- 
fangled and artificial treasons have been the 
great engines by which violent factions, the 
natural offspring of free government, have 
usually wreaked their alternate malignity on 
each other.” Even if it were desirable, it 
would be practically impossible to-day to 
amend the Constitution by creating new 
kinds of treason. 

Without amending the Constitution there 
is a possible and desirable remedy, namely, 
a statutory provision similar to the one now 
punishing conspiracies to prevent any person 
from accepting any office under the United 
States or from discharging the duties thereof. 
Let there be a new statute punishing any 
person who prevents, or attempts to prevent, 
the President, Vice-President, any member 





of the Cabinet, any Justice of the Suprem. 
Court or of the Circuit Court or of the Di 
trict Court, or any member of either Hous. 
of Congress, or any person elected or ap- 
pointed to any one of these offices, from: 
accepting or holding such office, or fron: 
discharging the duties thereof. Let the pun- 
ishment for causing death in such cases lx 
identical with the punishment for murder. 
Let the punishment for smaller injuries anc 
for attempts be imprisonment for a term of 
years or for life, in the discretion of the judge. 
Let the punishment of accessories be 
identical with that of principals. The filling 
out of this sketch will furnish a series of 
provisions coming within the constitutional 
powers of Congress and placing the pro 
tection of high federal officials in the hands 
of the federal courts. 

There remains the most dangerous ques- 
tion of all. What shall be done with the 
person who has committed no overt act? 
May the anarchist without restriction spread 
doctrines directly or indirectly counseling 
assassination? The nation certainly is under 
no obligation to admit an immigrant holding 
anarchistic opinions; and, although it 1s 
difficult to define such opinions with ac- 
curacy, it seems advisable to exact from 
immigrants an oath to the effect that so long 
as they remain in the United States they will 
obey the laws of the nation and of the State 
and of the municipality, and will recognize 
the authority of all legally constituted 
officials. The nation is also under no obliga- 
tion to transmit by public machinery publi- 
cations subversive of its own existence, or 
even publications of an immoral nature; and 
hence it is proper enough to exclude anar- 
chistic literature from the mails. These 
remedies, however, are obviously inadequate 
to prevent the dissemination of anarchistic 
opinions. Can anything else be done? Yes; 
it is practicable to punish with fine or im- 
prisonment anyone who makes threats or 
who counsels violence; but, as it is not 
expedient to encourage martyrdom, it would 
be preferable to adopt some less spectacular 
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remedy. If anarchists make distinct threats 
of molesting a public official let us take the 
homely and ancient course of binding them 
over to keep the peace; and if, without 
making threats, they give such incendiary 
counsel that a person following their advice 
would necessarily interfere with one of the 
high federal officials heretofore enumerated, 
iet us extend the unexciting remedy and 
require those who thus counsel violence to 
give bonds that will be forfeited upon the 
happening, within a given time, of any un- 
lawful act as the direct consequence of their 
teaching. The recognizances would not 
be forfeited unless some act of violence 
took place, and hence the anarchists 
might continue to speak freely as long as 
they chose, or rather as long as they were 
able to furnish new bonds; but the remedy 
would probably be far reaching, for the man 
who has been put under bond to keep the 
peace seldom causes trouble, and bonds do 
not grow On every tree. 

So much for such threats and exhortations 
as cannot fairly be deemed peaceable. Yet 
suppose, as must be supposed, that anarchists 
are so adroit as not to make threats and notto 
counsel violence directly—what then? Then 
it must be frankly admitted that according to 
the essential theory of our government noth- 
ing can be done. The first amendment to 
the Constitution says: “Congress shall make 
no law respecting an establishment of re- 
ligion, or prohibiting the free 
thereof; or abridging the freedom of speech, 


exercise 





or of the press; or the right of the people 
peaceably to assemble, and to petition the 
government for a redress of grievances.” As 
Jefferson said in his first inaugural: “If 
there be any among us who would wish to 
dissolve this Union, or to change its repub- 
lican form, let them stand undisturbed as 
monuments of the safety with which error 
of opinion may be tolerated, where reason is 
left free to combat it.” Freedom of discus- 
sion as to political matters unquestionably 
has dangers; but so has repression. The 
present freedom of our institutions is the 
carefully reasoned result of generations of 
our predecessors, both here and abroad. The 
existence and the protection of public officials 
are not ends, but means; and they are means 
toward the end that the private citizen may 
enjoy what the Declaration of Independence 
calls “certain inalienable rights”—“life, 
liberty, and the pursuit of happiness.” We 
cannot silence the anarchist without en- 
dangering the freedom of patriotic citizens, 
departing from our high theory, forgetting of 
what country we are inheritors, and disre- 
garding our mission to our successors. That 
thought and word and printing-press shall 
be free is so clearly of the essence of our 
system, that, if anarchists shall ever provoke 
us in sudden heat to exchange freedom for 
repression, then they will indeed have 
wrought a revolution, and will have de- 
stroyed—as in no other way can they destroy 
—the present government of the United 
States. 
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AN INTERESTING CASE OF DISPUTED IDENTITY, WITH A 
PRACTICAL SUGGESTION FOR ITS SOLUTION. 


By BaxTER BorreET. 


N the ninth century of the Christian era 
there lived in England a pious king 
named Edmund, afterwards canonized and 
known as St. Edmund, King of East Anglia. 
In the year 870 he was taken prisoner by the 
Danes, and on his refusal to abjure the 
Christian faith he was pierced through with 
many arrows, and gained the Martyrs’ 
Crown. He was buried at the place which 
memorializes his name to all ages, Bury St. 
Edmunds, in the County of Suffolk; and, a 
little later on, King Canute caused a most 
magnificent abbey church to be erected at 
the spot, and the remains of the martyred 
king were translated to this abbey with 
every circumstance of pomp and ceremonial. 
So far we are on the safe-ground of un- 
doubted English history, but from this point 
everything is disputed. The next undoubted 
fact has occurred in the last three months, 
when a case containing the alleged body of 
the martyred king has found its way from 
the French city of Toulouse to the private 
chapel of Arundel Castle in the English 
County of Sussex, en route for the Roman 
Catholic Cathedral, which is fast approach- 
ing completion, almost within the shadow 
of Westminster Abbey, with the pious in- 
tention of the alleged sacred relic finding a 
last resting-place under the high altar of the 
new cathedral. These are the facts, and the 
question at issue is the identity of the relics. 
The case set up by the promoters, if we 
may so call the parties who allege that they 
are the veritable remains of the martyred 
king, may be cast in the language of plead- 
ings as follows: Averment. That during the 
first quarter of the thirteenth century a 
marauding raid was made by certain French- 
men, headed by Prince Louis, who after- 
wards became King Louis VIII. of France, 
who ransacked the Abbey Church of Bury 





St. Edmunds and carried off the body of th 
martyred king to France, where it has eve: 
remained in the custody of the Holy Church 
within the wails of the Cathedral of Tou 
louse, till the present year. 

Plea of the respondent. 1. Denial of the 
truth of the Averment of the promoter. 

2. Responsive allegation: That there were 
two St. Edmunds buried in the said Abbey 
Church, one being the King of East Anglia, 
the other being Archbishop Edmund of 
saintly rank, and that the body which was 
feloniously stolen from the said Abbey 
Church was that of the Archbishop. 

3. And for a point of law by way of de- 
murrer upon the pleadings, that the Holy 
Roman Church, upon their own admission, 
are in the position of receivers of goods 
knowing them to have been feloniously 
stolen, and that the true owner thereof is the 
British nation and not the Holy Roman 
Church. 

These are the issues of fact and of law. 
We are only concerned with the issues of 
fact. 

It is not known what evidence it is in- 
tended by the promoters to adduce in proof 
of the identity of the relic with the body of 
the martyred King of East Anglia. 

On the other side it is believed that the 
evidence of records, of sufficient age and 
worthy of all credit, will be forthcoming to 
prove that several decades after the death of 
King Louis VIII. of France the coffin of 
King Edmund was opened in the said Abbey 
Church of Bury by the orders of Samson, 
the Abbot thereof, in the presence of 
(amongst other persons) one Jocelyn de 
Brakeland, a monk of the said Abbey, and 
chaplain to the said Abbot, who on the spot 
at the time aforesaid caused a record to be 
made, which record will be produced from 
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its rightful custody, and that at the date 
aforesaid the body of St. Edmund the King, 
or so much thereof as then remained, was 
seen and fully identified by the parties afore- 
said. It is further believed that other records 
of the said Abbey will be produced to prove 
that after the alleged robbery of the sacred 
relic many notable miracles of healing con- 
tinued to be wrought at the shrine of the said 
martyred king, notwithstanding the alleged 
abstraction of the saint’s body, which 
miracles are vouched for by the records of 
the said Abbey, and are incompatible with 
the abstraction of the saint’s body. And 
rumor, which is always busy, says that the 
answer of the Holy Church will be to the 
effect following: It would be impious to 
deny the truth of the pious records of these 
holy monks; nevertheless, the fact is, that 
while the greater part of the body of the 
martyred saint was carried away to France, 
one portion thereof, to wit: one arm, was left 
behind in the said Abbey Church, which 
part was of itself fully competent to work 
miracles of healing, notwithstanding the 
abstraction of the rest of the body of the 
said saint and martyr. 

We hope we have herein laid before our 
readers the points of a most interesting issue 
of identity, gathered from the columns of 
English newspapers, now greatly disturb- 
ing the minds of many English people, 
Catholic as well as Protestant. 

Might it not be well in so important an 
issue to invoke the assistance of experts who 
are well skilled in the sifting of evidence, 
through daily practice in the law courts of 
the temporal powers that be? 

Now it so happens that among the 


many contributors of large sums toward 
the erection of the new cathedral at 
Westminster is one whose name is a 
household word in every city and home 
in England, as a past-master of the science of 
sifting evidence, and of exposing fraud and 
imposition of every kind; we allude to Lord 
Brampton, better known to our readers as 
Mr. Justice Hawkins. Could his lordship 
be induced by the Holy Church (of which 
he is a member, and a pious member, too, 
if piety is to be measured b~ the largeness of 
his contribution to the fund for the building 
of the new cathedral) to undertake, on this 
occasion only, the part of Devil’s Advocate 
and dissect the evidence of the promoters 
and marshal the evidence of the respondents, 
and once more gladden the hearts of Eng- 
lishmen by one of his masterly addresses, 
sifting the wheat from the chaff, the true 
from the false. If Mr. Justice Hawkins says 
he is convinced that the evidence of iden- 
tity is unimpeachable, cadit que@stio in 
@ternum. But if, on the other hand, Mr. 
Justice Hawkins should pronounce that the 
evidence adduced by the promoters is wholly 
insufficient, and that there remains on his 
mind a strong impression that the remains 
in question are not truly the relics of the 
martyred king, the Roman Church will be 
spared the mortification of making an official 
pronouncement of their identity on insuf- 
ficient evidence, and future generations will 
rise up to bless the pious memory of one 
who has hitherto been regarded by his 
countrymen as unequaled in his character 
of an honest judge and a fearless exposer of 
everything in the way of falsehood and de- 





ception. Magna est veritas, 
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WOMEN AMONG MOHAMMEDANS. 


By R. VAsHON ROGERS. 


CCORDING tto all Mohammedan 
A schools a son is at liberty to con- 
tract a marriage without his father’s con- 
sent after he has completed his fifteenth 
year; the Hanafis and Shiahs grant the 
same privilege to the daughter, but accord- 
ing to other schools a woman is emanci- 
pated from paternal control only through 
marriage. A Mohammedan father 
tainly has a right to impose the status 
of marriage upon his children, sons and 
daughters alike, during their minority, 
but the law takes particular care that this 
right shall not be exercised to the prejudice 
of the infant. Any act of a father which is 
likely to injure his infant children is illegal 
and entitles the judge to interfere to prevent 
(Amir Ali, Personal Law of 


Cer- 


or annul it. 
Mohammedans, 179-184.) 

Whatever is in the Koran was and is law. 
It is the most widely read book in existence: 
more than one hundred millions of men be- 
lieve it to be the very word of God, it is held 
by them to be eternal and uncreated: the 
original text is in heaven, they affirm: piece 
by piece it was brought down by an angel to 
Mahomet, who communicated it to the 
world, 

In the 


Koran, Mahomet says to his followers, “Re- 


fourth Sura, or chapter, of the 


spect women who have borne you, for God 
is watching over you”; “Men’s 
naturally inclined to covetousness, but if ye 
be kind toward women and fear to wrong 
them, God well knows what ye do”; and as 
to female orphans whom they did not desire 
to marry, he says, “Observe justice toward 


souls are 


them, whatsoever good ye do God knoweth 
it.” The Pagan Arabs used to marry beau- 
tiful and rich orphans against their will, or 
else not suffer them to wed at all, in order 


that they might retain their possessions. 


Alamgri tells us that daughters as well as 
sons are liable for the support and mainte- 
nance of their poverty stricken parents. 

Among Mohammedan peoples marriage 
is considered a duty incumbent upon both 
men and women. A woman will rather 
marry a poor man, or become a second wife 
to a man already married, than remain in a 
state of celibacy. In these countries mar- 
riage differs little from a real purchase. 
Although marriage is merely a civil con- 
tract, it is usually concluded with a prayer 
to Allah. (Westermarch, History of Human 
Marriage, 140.) 

Notwithstanding the Koran’s permission 
the Mohammedans in Asia, Europe and 
Africa are, as a rule, monogamous. Syed 
Amir’ Ali says that more than ninety-five 
per cent. of the Mohammedans in India are, 
either from conviction or necessity, monog- 
Mrs. W. M. Ramsay tells us that 
in Turkey polygamy is far from being the 


amous. 


rule among the ordinary people, and that 
among the poorer classes it does not and 
cannot exist. (Every Day Life in Turkey.) 

According to the Koran a man could not 
his mother-in-law, step-mother, 
daughter-in-law or step-daughter (if she 
were under his guardianship), nor two sis- 


It is considered an 


marry 


ters at the same time. 
uncleanness, and an abomination and an evil 
way for a man to marry his father’s wife, and 
the faithful were forbidden to marry their 
mothers, or their daughters, or their sisters, 
or their aunts on either father’s or mother’s 
side, or nieces, or foster sisters, or foster 
mothers. Nor was it lawful to marry a free 
woman that was already married, be she a 
Mohammedan or not, unless she be legally 
parted from her husband; but it was lawful 
to marry those who were slaves, or had 
been taken captive in war, though their 
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husbands be still living, after the women 
had gone through the proper purifications: 
according to Abu Hanifah, it was illegal 
to marry any whose husbands were taken 
captive with them, or were in slavery with 
them. Those of the faithful who had not 
sufficient means to marry free women, who 
were believers, might marry maid-servants 
if of the true faith. All are alike descended 
from Adam, said the Prophet, and being of 
the same belief it was lawful to marry slaves 
with the consent of their masters, if they 
were modest, not guilty of licentiousness, 
nor entertaining lovers; such had also to be 
given proper dowers. As slaves did not re- 
quire so large a dowry, nor so good and 
plentiful a maintenance as a free woman, 
a man might keep several of the former as 
easily as one of the latter. (Sura, IV.) 

In a previous chapter of his Book, Ma- 
homet had said, “Marry not women who 
are idolaters, until they believe; verily a 
maid-servant that believeth is better than an 
idolatress, although the latter please you 
more. And give not women who believe in 
marriage to idolaters, until they believe; for 
verily a servant, who is a true believer, is 
better than an idolater, though he please you 
more.” (Sura, II.) 

When the message limiting the number 
of wives to four was sent down from heaven 
the most of the Arabs had eight or ten wives 
each, and these they often treated very 
badly, so Mahomet restrained polygamy 
within much narrower limits, and did much 
to ameliorate the condition of women. 

Among the Mussulmans all conjugal mat- 
ters are absolutely private. The civil power 
does not appear any more than the religious 
in the celebration of marriage. As a gen- 
eral rule the future husband goes to declare 
his union to the sheik or cadi, who then 
sends a minute of it to the interested party 
without keeping a copy of it. This formal- 
ity, however, is in no way obligatory; the 
marriage is considered as a private act, and 
if afterwards any disputes should arise in 





relation to it the parties concerned arrange 
them as well as they can, by appealing to the 
writing. 

It all amounts to this, that for Mussul- 
mans the wife is a thing, and the marriage 
a simple bargain. The wife is always sold 
to the husband, and the price is discussed 
either by her legal representatives or by her 
agent. The nuptial gift is an essential to 
marriage, and if it has not been paid the wife 
has a right to refuse her husband’s embraces. 
“The wife sells herself,’ says Sidi Khelil, 
“and every vendor has the right to retain 
the merchandise sold until after receiving 
the payment.” Before buying, the suitor is 
allowed to see the face and the hands of the 
bride: for the hands of a woman are sup- 
posed to give an idea of her personal beauty. 
Ex pede Herulem! 

A man ought, whenever possible, to 
marry a virgin, and the bargain may be 
made years before the delivery of the mer- 
chandise. If a girl is unmarried after a cer- 
tain age, her father has a right to impose 
matrimony upon her. An orphan girl can 
be married by the authority of the cadi, if 
she has passed her tenth year, and if there 
is reason to fear she may lead an irregular 
life. (See authorities quoted, Letourneau, 
“Evolution of Marriage,” 143.) 

Speaking of Turkey a recent magazine 
writer says: “The couple do not meet until 
the conclusion of the dughuh ziafcti, or week 
of wedding festivities and ceremonies, which 
may not be held for some months after the 
appearance before the cadi. These enter- 
tainments, to which all! friends and acquaint- 
ances are invited, and at which the poor of 
the neighborhood are feasted, constitute the 
social sanction of the family alliance entered 
into in private. For should the girl’s assent 
be suspected of having been obtained by 
force or fraud, and the match be considered 
unsuitable, public disapproval would be very 
properly shown by refusing to take part in 
the wedding rejoicings. And even when all 
these formalities are at an end, and the 
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bride has been conducted with much pomp 
to her new house, if the spouse chosen for 
her by her parents or guardians is not alto- 
gether a persona grata to herself, she may 
still refuse to accept him for her husband: 
for according to an Oriental custom of im- 
memorial antiquity, a newly wedded hus- 
band can assume no rights over his wife 
until she has spoken to him. Eastern brides 
are, indeed, often advised by experienced 
matrons not to respond too readily to the 
advances of their bridegrooms, even if they 
regard them with affection; and when a girl 
is exceptionally shy, or obstinate, stratagem 
has sometimes to be had recourse to in order 
to break the spell of silence.” (Women in 
Turkey, The Cosmopolitan, July, 1900.) 
Mahomet, in his celebrated Arafat dis- 
course, said: “Ye men, ye have rights over 
your wives, and they have rights over you.” 
He made marriage a civil contract, and as 
a contract of partnership it requires two 
witnesses. The husband is bound to main- 
tain his wife and her domestic servants; as 
the Hidaya says, “The word of God appoints 
subsistence and a maintenance.” 
“The contract of marriage 


a wife 
Amir’ Ali says: 
gives a man no power over the woman’s 
person beyond what the law defines, and 
none whatever over her goods and prop- 
erty. She retains in his household all the 
rights which the law vests in her as a re- 
sponsible member of society. She can be 
sued as a feme sole; she can receive prop- 
erty without the intervention of trustees; 
she has a distinct lien upon her husband’s 
estate for her ante-nuptial settlement. Her 
rights as a mother do not depend for their 
recognition upon the idiosyncrasies of indi- 
vidual judges. She can enter into binding 
contracts with her husband, and proceed 
against him in law; her earnings cannot be 
squandered by a prodigal spouse; she can 
sue for debt or damages without any inter- 
mediary; and she can sue her husband if he 
assaults her.” (51 Albany L. J., 315, 316.) 
Among Mohammedans the maintenance 





of the children devolves so exclusively upo: 
the father that the mother is even entitled tc 
claim wages for nursing them. (Wester 
march, 17.) 

The Koran declares: “Men are superior 
to women by reason of the qualities God has 
given them to place them above women, 
and because men employ their wealth in 
giving dowries to women. Virtuous women 
are obedient and submissive; they carefully 
guard during their husband’s absence that 
which God has ordered them to preserve 
intact. Thou shalt correct those whom thou 
fearest may be disobedient, thou shalt put 
them in beds apart; thou shalt beat them; 
but as soon as they obey thee again, do not 
seek cause of quarrel with them; God is 
merciful and great.” 

“It is permitted unto you to procure 
wives with money, and thou shalt keep them 
in virtuous ways, 
Give unto her with whom thou dost cohabit 
the dower thou hast promised.” A little 
shamming was possible about these dowries, 
for the Prophet says: “Assign dowries 
freely to your wives, and if it pleases them 


avoiding debauchery. 


to give you back a part, enjoy it conven- 
icntly at your ease.” (Sura, 1V, 36, 18, 3.) 

Mahomet revealed to himself that he 
might perform his marital duties to the 
members of hi richly furnished harem as 
he thought fit, but to ordinary believers he 
said: “Ye can by no means carry yourselves 
equally between wives in all respects, though 
you study to do it: therefore turn not from 
a wife with all manner of aversion, nor leave 
her like one in suspense: if ye agree and 
fear to abuse your wives, God is gracious 
and merciful.” (Koran, IV, v. 129.) 

The husband must supply food to his wife, 
even if she is afflicted with a voracious appe- 
tite. This affliction is considered as a 
calamity, but the husband must put up with 
it or repudiate the glutton. He must also 
provide his wife, or wives, water to drink 
and for ablutions and purifications, oil to eat 
and to burn, and with cosmetics, unguents, 
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wood for cooking, salt, vinegar and meat, 
every day, or according to the custom of the 
country. He must supply her with a mat 
or a bed, that is, a mattress and a covering. 
Of course these duties have correlative 
rights. 

The young Kabyle girl is sold in marriage 
by her father, her brother, her uncle, or 
some relative who is considered her legal 
owner. In some tribes she can twice refuse 
the man proposed to her; then her right is 
exhausted, and she is forced to submit. The 
legal owner of the girl generally gives to her 
at the wedding jewels, or 
rather he lends them to her, for she must 
not dispose of them, and at her death these 
precious articles must be returned to her 
relatives. An _ essential condition of a 
Kabyle marriage, as of the Arab, is the pay- 
ment of a certain price; this sum is gener- 
ally a matter for discussion, but with some 
tribes there is one price for all girls. The 
sum is called the “turban” (thamanih), as 
with us “pin-money” is spoken of. A penalty 
guarantees the payment of this: money and 
the handing over of the girl. In principle 
the woman has no right over this thamanth. 
The father receives also the provisions that 
will be consumed at the wedding feast, and 
he also stipulates that his daughter shall re- 
ceive a gift of garments and jewels; if the 
husband gives this present, he is not bound 
to maintain the bride during the first year. 
Once handed over, the poor Kabyle wife is 
entirely at the mercy of the husband-pro- 
prietor. She must follow wherever he goes 
to live; she can only own the garments 
which cover her; he can correct her with 
his fist, with a stick, with a stone or even 
with a poignard: he is, however, forbidden 
to kill her without a reasonably serious 
reason. If she is not able to nurse her own 
babies, the law decides that the husband 
must supply a wet nurse. (Hanoteau and 
Letourneau, La Kabylie, II, 148-169.) 

The Koran is by no means silent as to the 
conduct of married women. In one place it 


garments and 








says: “The women ought to behave toward 
their husbands in like manner as their hus- 
bands should behave toward them, accord- 
ing to that which is just; but the men ought 
to have the superiority over them. God is 
mighty and wise.” In another chapter we 
have these words: “Speak unto the believ- 
ing women, that they restrain their eyes and 
preserve their modesty, and show not their 
ornaments (that is, their clothes, jewels and 
the furniture of their toilet, much less the 
beautiful parts of their bodies), except what 
necessarily appeareth thereof (their outer 
garments, or hands and faces). And let 
them throw their veils over their bosoms, 
and not show their ornaments unless to their 
husbands, or their fathers, or their hus- 
band’s father, or their sons, or their 
brothers’ sons, or their sisters’ sons, or their 
women, or their slaves, or unto such men 
as attend them and have no need of women, 
or unto children who distinguish not the 
nakedness of women: and let them not 
make a noise with their feet, that their orna- 
ments which they hide may thereby be dis- 
covered.” Only the nearest male relatives 
were allowed to see Mohammedan women, 
and they only such parts of them as cannot 
be well concealed in the familiar intercourse 
of the family. Doctors of the law vary con- 
siderably in their interpretation of this pas- 
It will be remembered that the He- 
brew prophet Isaiah was very severe on the 
Jewish matrons who were fond of “tinkling 
the ornaments of their feet.” “As to such 
women as are past child-bearing, who hope 
not to marry again, because of their ad- 
vanced age, it shall be no crime in them if 
they lay aside their outer garments, not 
showing their ornaments: but if they ab- 
stain from this it will be better for them. 
God both heareth and knoweth.” (Sura, 
XXIV.) 

“Woman’s rights, of a kind, are not un- 
known in Turkey, it would seem. The wife 
is mistress of her own domain. She man- 
ages the household and the children; and 


sage. 





470 


The Green Bag. 





when she desires to exclude her lord and 
master from the harem, a pair of shoes 
placed at the door, implying that there are 
visitors within, is usually a sufficient bar to 
his entrance. The mother is treated by her 
children with the greatest respect and defer- 
ence, even when they are grown up, or it 
might be more correct to say, especially 
when they are grown up and are able to 
understand their duty. Grown up sons, 
even when they are married, do not sit in the 
presence of their mother without permis- 
sion. . . . It is usual to find among 
well-to-do people married sons living with 
their parents, or with their widowed mother. 
boss of the 


In such cases the mother is 


whole concern. The young wife, or each 
wife, if there is more than one, has her own 
apartments in the establishment, 


where she is mistress, and in some cases her 


private 


own servants and slaves, but over all the 
mother-in-law presides, often with an iron 
rule; and if she is a widow she is supreme 
indeed; her husband being dead, there is no 
one to gainsay her.” (Mrs. W. M. Ramsay, 
Every Day Life in Turkey.) 

As a recent writer says: “As to personal 
and proprietary rights a Turkish woman 
occupies a not unenviable position. As a 
Caughter she is entitled, on the death of her 
father, to inherit his property in common 
with her brothers in a 
mined by law according to the number of 
his children. As a wife she has the uncon- 
possession both of the fortune of 


proportion deter- 


trolled 
which she may be possessed before mar- 
riage, and of any wealth that may subse- 
She can _ inherit 
landed property without the intervention of 
trustees, and bequeath it at her death to 
whom she will. 


quently accrue to her. 


No doctrine of coverture 
exists for her; she can sue in the courts, or 
be sued, independently of her husband, and 
can also sue him, or be sued by him. She 
is also entitled to plead her own cause before 
the public tribunals, which she often does 
most ably and eloquently. A husband is, on 





the other hand, bound to support his wife 
and her slaves or servants according to their 
rank and his means, and to furnish her with 
a suitable residence to be solely and exclu- 
sively appropriated to her.” (L. M. J. Gar- 
nett, Women in Turkey, The Cosmopolitan, 
July, 1900.) 

The Koran says the husband may divorce 
his wife without assigning any reason or 
giving any notice; he may rebuke, imprison 
and scourge her. He may twice divorce and 
twice take back the same woman, but if he 
a third time divorce her, she cannot again 
become his wiie until she has married and 
been divorced from some other man. (Sura, 
II, 230.) Yet Ibrahim Halebi says: “In the 
absence of serious reasons no Mussulman 
in the eyes either of 
If he abandon his wife, 
simple caprice, he 


can justify divorce 
religion or the law. 
or put her away from 
draws down upon himself the divine anger, 
for ‘the curse of God,’ said the Prophet, 
him who repudiates his wife 
capriciously.’” Practically, however, a Mo- 
hammedan may, whenever he pleases, with- 


‘rests upon 


out assigning any reason, say to his wife, 
“Thou art divorced,” and she must then 
return to her parents. (Amir’ Ali, Personal 
Law of Mohammedans, 332; Lane, Modern 
Egyptians, I, 150, 247.) 

Among most of the Mohammedan peo- 
ples divorces are very frequent. According 
to Dr. Van der Berg, an even more fatal 
influence is exercised on family life in the 
East by this laxity of the marriage tie than 
by polygamy. In Cairo, according to Lane, 
there are not men who have not 
divorced one wife, if they have been married 
for a long time; and many men in Egypt 


many 


have in the course of two years married as 
many as twenty, thirty or more wives; 
whilst there are women advanced in age who 
have been wives to a dozen or more men 
successively. In Morocco, a man repudiates 
his wife on the slightest provocation and 
marries again. Among the Moors of the 
Sahara it is considered “low” for a couple to 
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live very long together. (Westermarch, 
519, 520.) 

On the other hand, in India, among the 
Mohammedans divorce is seldom heard of. 

The Koran specifies that the divorced wife 
shall have a sufficient maintenance provided 
for her, that her dower must be restored, 
that the husband shall have four months 
within which to change his mind; that if the 
wife has a babe at the breast, the husband, 
or in default, the next of kin, shall supply her 
needs during the two years of nursing. The 
law of Mahomet encourages amicable ar- 
rangements, and these by money payments 
between the ill-assorted couples. (Sura, II, 
229, 233, 226, 242, IV, 127, LXV.) 

The Koran lays it down that a woman 
after she is divorced must wait three months 
before she can marry, and she must declare 
whether she be with child or not. After a 
divorce it was lawful for the parties to return 
to one another, if they thought that they 
could obey the ordinances of God. <A 
divorced wife after she had waited the pre- 
scribed time, was either to be retained with 
humanity or sent away with kindness; a man 
who kept his divorced wife by violence, or 
by making her leave him part of her dowry, 
transgressed and own soul. 
After the proper time the wife was to be 
allowed to marry again. 

“The Mahometan who has 
his wife, religion 


injured his 


Savary says: 
thrice sworn to divorce 
punishes by not allowing him to take her 
again till she has shared the bed of another 
man, The faulty person, who is thus un- 
pleasantiy situated, endeavors to evade the 
law. He chooses a friend on whose discre- 
tion he can rely; shuts him up with his wife 
in the presence of witnesses, and tremblingly 
awaits the result. The trial is a dangerous 
If, when he quits the room, the oblig- 
ing friend declares that he divorces the 
woman, the first husband has a right to re- 
sume her; but if, having forgotten friend- 
ship in the arms of love, he should say that 
he acknowledges her as his wife, he takes 


one. 


her away with him, and the marriage is 
legal; the too impetuous husband has lost 
his partner.” 

The want of ready cash wherewith to pay 
to the wife her promised dowry often pre- 


vents a man divorcing his wife, as weil as 
the odium that attaches to such a proceed- 
ing; a man who without just and serious 
cause repudiates his wife does not easily 


obtain another; the severe censure of the 
Prophet also rests upon him. 

The wife, now-a-days, is entitled to a 
decree for a divorce for her husband’s 
adultery, or his desertion, and for his cruelty 
to her, for any degrading act committed by 
him toward her, or if he threatens her with 
personal injury. Pending the proceedings, 
the husband must support the wife; and after 
getting a divorce the wife cannot marry 
for three months. The mother is given the 
custody of the daughters until they arrive 
at puberty, and of her sons until they are 
able to earn their own living. (51 Albany 
Law Journal, 317.) 

If a child is born to the couple after sep- 
aration and the mother nurses it, the father 
must pay her for doing so, and if he is 
wealthy he is required to expend propor- 
tionately for the maintenance of the mother 
and child out of his plenty. Should the 
mother die before the children have passed 
out of her care, the right of custody reverts 
to her female relatives, the child’s maternal 
grandmother having the first right, and on 
her death, failing a sister of suitable age, the 
child’s aunts. Should the mother be with- 
out near female kin, the paternal grand- 
mother and aunts have charge of the chil- 
dren. 

If a wife without adequate cause and con- 
trary to the desire of her husband, solicits 
a divorce, she obtains it oniy by foregoing 
her dower. (The Cosmopolitan, July, 1900.) 

Professor Robertson Smith is inclined to 
believe that in Arabia before the time of 
Mahomet a custom had established itself by 
which the husband ordinarily made a gift— 
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under the name of sadac—to the wife upon 
marriage, or by which part of the mahr (the 
money paid for her) was customarily set 
aside for her use. But under Islam the 
difference between mahr and sadac disap- 
peared, the price paid to the father becoming 
the property of the woman. (Westermarch, 
408.) 

It is a religious duty for a man to give 
a dowry to his daughter. The Moham- 
medans, as a rule, settle very large dowries 
on their wives; and it is generally stipulated 
that two-thirds of the dowry shall be paid 
immediately before the marriage contract 
is made, while the remainder is held in re- 
serve to be paid to the wife in case of her 
being divorced without her consent, or in 
case of her husband’s death.. And whatever 
property the wife receives from her parents 
or any other person on the occasion of her 
marriage, or otherwise, is entirely at her 
own disposal, and not subject to any claim 
of her husband or his creditors. (Sura, 
IV, 3; Macnaghten, Principles of Moham- 
medan Law, P. XXXV; Lane, Modern 
Egyptians, I, 218, 138.) No coverture is 
recognized, and a wife’s property remains 
hers in her individual right. 
ate or devise without her husband’s consent. 

Amir Ali says that there must be an ante- 
nuptial consideration moving from the hus- 
band to the wife, for her exclusive use and 
benefit, to make a legal marriage. Another 
writer says: “Dower is so necessary to mar- 
riage that if it is not mentioned at the time, 
or in the contract, the law will presume it 
by virtue of the contract itself.” (51 Albany 
Law Journal, 316.) 

The Fourth Sura says, “Men ought to 
have a part of what their parents and kindred 
leave behind them when they die; and 
women also ought to have a part of what 
their parents and kindred leave, whether it 
be little, or whether it be much; a determinate 
part is due to them.” Before this among the 
Arabs neither women nor children took any 
part of their husband’s or father’s property, 


She can alien- 





on the ground that they only should inherit 
who could go to war. 

The same chapter of the Koran also pro- 
vided that if a man die without issue, and 
have a sister, she shall have the half of what 
he shall leave; and a brother shall be heii 
to a sister in case she die without children. 
But if there be two sisters they shall have 
between them two-thirds of what a brother 
so dying shall leave; and if there be several, 
both brothers and sisters, a male shall have 
as much as the portion of two females. 
“God declareth unto to you these precepts, 
lest ye err; and God knoweth all things,” 
are the impressive words with which this 
Sura ends. 

The Koran says that one year’s main- 
tenance must be provided for every widow 
out of her husband’s estate. If a mother is 
poor and the son is able to work, he is bound 
to support her, even though he is in straight- 
ened circumstances. -If a son is able to sup- 
port but one parent or grand parent, the 
mother or the grandmother has the prefer- 
ence over the father or grandfather. (51 Alb. 
L. J., 387.) 

The Koran forbids a widow marrying for 
four months and ten days after her husband’s 
death; if she is then found to be pregnant 
she must not marry until after her delivery. 
(Sura, II, 234.) Among the Arabs, if at the 
time of her husband’s death the wife thinks 
herself with child, she lays her girdle on his 
body; note is taken of it and the time 
awaited. Ifthe waiting is vain, at the end of 
eleven months the widow is examined by a 
jury of matrons, and if nevertheless the 
expected child does not come, it is called 
“asleep.” The widow is free, may marry 
again, and if she becomes a mother the child 
awaited so long is reputed the child of the 
dead husband, and inherits from him. How- 
ever, this pretended sleep is generally limited 
to four years. (Hanoteau & Letourneau, 
Kabylie, II, 174, 175.) 

Although a widow had to wait four months 
and ten davs before she could marry again, 
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yet it was no crime if, previous to that date, 
she should leave off her mourning weeds 
and lcok out for a new husband; and so with 
a man courting a newly made widow, the 
desire of marrying her, whether shown 
openly or concealed in his own breast, did 
not render him guilty in the sight of God. 
The Almighty knows men cannot prevent 
themselves from thinking about women; so 
argued the Prophet, but he added, “make no 
promise to them in secret unless you veil 
your love in decorous language; and resolve 
not on the knot of marriage until the pre- 
scribed time is accomplished; and know that 
God knoweth that which is in your minds, 
therefore beware of him, and know that God 
is gracious and merciful.” 

It was customary among the Pagan Arabs 
when a man died for one of his relations to 
claim a right to his widow, which he asserted 
by throwing his garment over her; and 
then he either married her himself if he 
thought fit, on assigning her the same dower 
that her former husband had done, or kept 
her dower and married her to another, or 
.else he refused to let her marry unless she 
gave up all she was entitled to claim out of 
her husband’s goods. The fourth chapter of 
the Koran abolished this unjust custom. A 
trace of this making a claim by “throwing a 
garment” over a young widow is seen in 
the lovely pastoral story of Ruth and Boaz, 
as given in the Jewish Scriptures. 

Mahomet was not an ascetic, nor had he 
the courage to be too severe on others. He 
calls adultery by a woman “the infamous 
action” par excellence, but he directs that 
the crime should be proved by four wit- 
nesses. Moreover, the woman could excul- 
pate herself by swearing four times before 
God that she was innocent, and that her hus- 
band had lied. If she is convicted she and 
her accomplice both receive a hundred lashes 
in public, and she is then shut up until 
death visits her, or God finds her a means of 
‘ salvation. If a husband accuses his wife of 
infidelity and has no witnesses to prove it, 





he can substantiate the assertion by swearing 
five times to the truth of the charge, invok- 
ing upon himself the malediction of God, if 
he gives false witness. (Sura, XXIV, 6-9.) 

The Kabyles of Algeria are Moslems, 
but they do not abide by the humane pre- 
scriptions of the Koran. With them a kiss 
on the mouth is equivalent to adultery and 
costs more than an assassination. Ifa child is 
born out of wedlock, both it and the mother 
are put to death. The husband is entitled to 
sacrifice his guilty wife, but is often hindered 
by the dread of losing the capital she repre- 
sents; he is entitled to compensation from 
the guilty lover and to take a bloody ven- 
geance upon him. The indemnity is always 
insisted upon, the vengeance taken is some- 
times sham. With these people marriage is 
a very mercenary affair, and money is the 
great solace for the infidelity of the wife; 
besides the payment by the lover the hus- 
band can demand the thamanth that he paid 
for his wife. The guilty parties are not 
allowed to intermarry. (Hanoteau & 
Letourneau, Kabylie, quoted in Letourneau, 
Evolution of Marriage, p. 219.) 

The ancient Arabs were not more lenient 
towards adultery than were their cousins of 
Palestine, the Jews; and the Bedouins who 
have preserved most of the old customs, still 
consider adultery the greatest of crimes. 
Burckhardt tells us that among them the 
adulterous woman is beheaded either by her 
father or her brother. 

The husband has the right to forbid his 
wife to eat garlic, or to eat or drink any 
other thing which may have a disagreeable 
odor. He may forbid any occupation likely 
to weaken her, or to impair her beauty. If 
she refuses to perform her conjugal duties, 
without reasonable cause, he may at will 
deprive her of salt, pepper, vinegar, meat, 
etc. (Meynier, Etudes sur I’Islamisme, 166, 
167.) 

The Koran says, “If any of your women 
commit adultery or fornication, produce four 
witnesses from among you against them, and 
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if they bear witness against them, imprison 
them in separate apartments until death 
telease them, or God affordeth them a way 
After a time this cruel punish- 
the offending 


to escape.” 
ment 
woman might elect to suffer in its place the 


was mitigated, and 
punishment ordained in its stead by the 
Sonna, according to which the maidens were 
to be scourged with a hundred stripes, and 
to be banished for a full year, and the mar- 
ried women to be stoned. A slave guilty of 
adultery was condemned to only half of the 
punishment of a free woman, on account of 
her supposed ignorance; that is, she was to 
receive fifty stripes and be banished for six 
months; she was not to be stoned for that 
could not be inflicted by halves. 

To check the spread of licentiousness 
Mahomet enacted that the wicked woman 
should be joined to the wicked man, and the 
wicked man to the wicked woman; but the 
good woman should be married to the good 
man, and the good man to the good woman. 
(Sura, XXIV.) 

False witnesses were not allowed to go 
unpunished ; falsely 
modest women who behave in a negligent 
manner and are true believers, shall be 
cursed in this world and in the world to 
come; and they shall suffer a severe punish- 


“they who accuse 





ment. Those who accused women oi 
reputation of adultery or fornication, an 
produced not four witnesses of the fact, wer: 
to be scourged with fourscore stripes, anc 
their testimony was never to be received, 
indeed they should repent and 
amend.” (Sura, XXIV.) 


The Moslems say there are three classes oi 


unless 


Bedawin 
Mahomet 


no religion, 
Arabs, and 
declared that when he looked down into hel! 
he found the greater part of the wretches 
confined there to be women. 


Yet women were to be in heaven accord- 


who have 
muleteers 


persons 
women. 


ing to the Prophet’s ideas, for the paradise 
of true believers is only an ideal heaven; he 
writes, “Say, O believer, what shall I declare 
of greater benefit for those that fear God, 
than gardens through which flow rivers of 
water, where they shall dwell for ever, and 
there shall be women who are pure virgins. 
Damsels having large black eyes will there. 
Therein will be agreeable damsels, whom no 
man or spirit has hurt. There shall be young 
and beautiful virgins. And near 
the elect will be houris with large black eyes 
having complexions like rubies and pearls 
Verily we have created the damsels of Para- 
dise by a peculiar creation.” (Koran, III, 
13; LII, 20; LV, 56; LVI, 22, 35.) 
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LOMBROSO IN SCIENCE AND FICTION. 


By Gino CARLO SPERANZA. 


F the American magazine reader of aver- 
| age education were asked to give the 
name of some contemporary Italian scientist 
the answer in the majority of cases would 
probably be Lombroso. I have often asked 
this question of lawyers and physicians, with 
the same result. In books, monographs and 
articles published in this country dealing 
with the problems of crime which I have 
examined, Lombroso is the Italian crimin- 
ologist most often cited. Next to him come 
Ferri and perhaps Mantegazza. Very few 
others are cited, and it would seem that only 
a very small number of students of crime in 
our country have any knowledge of the 
works of Sergi, Garofalo, Ferriani, Colla- 
janni, Sighele, Ferrero or Morselli. Possibly 
this is due to the fact that, with the exception 
of one or two of Ferrero’s and Morselli’s 
books, there are no English translations of 
the scholarly contributions of these Italians 
to criminologic science. 

It would, therefore, appear that to a large 
number of educated Americans, if indeed 
not to a majority of them, what I might call 
Lombrosoism and criminology are one and 
the same thing; or, in other words, that to 
a good many of our countrymen Cesare 
Lombroso is the greatest Italian exponent 
of criminologic science. 

The question naturally presents _ itself 
whether such a view is correct, and the ques- 
tion gains importance from the fact that 
criminology being to-day a very young 
science (if a science at all) its high priests 
should be closely examined lest perchance 
they utter false oracles to the detriment of 
the truth for which they stand. 

This being so, it cannot be expected that 
criminology in its embryonic or experi- 
mental stage, will escape the pitfalls and 
dangers which beset youth, whether it be in 





man, in science, or in government. It is 
natural enough that the enthusiasm of its 
disciples may at times so strengthen their 
personal equation as to blind their judgment 
or sense of proportion between cause and 
effect. And it is to avoid such dangers that 
the critical student must insist that the up- 
holders of the new doctrines produce indi3- 
putable facts as a basis of their deductions 
or theories, and sufficiently numerous as to 
quantity as to make their average something 
more than a mere numerical majority. They 
cannot expect the public to accept eagerly 
any theory which tends in practice to sub- 
vert well-established or dearly cherished 
principles, nor that it will readily follow 
them into regions which, although by stress 
of logic they may appear to be the natural 
sequence of certain premises, are not yet 
lighted up by facts. 

How far are these criticisms or question- 
ings applicable in the case of Lombroso’s 
work? It is not denied that we owe to him 
the initial interest in the study of crime; 
that he is the founder of the Italian school 
of criminal science; that to him more than 
to any other man we owe the collection of an 
amazing number of facts bearing upon the 
subject of the criminal. An indefatigable 
worker, he information from 
numberless sources with perhaps more en. 
thusiasm than discrimination. 

But it is by no means an unsupported 
opinion that many of these specimens which 
he has gathered appear to the scientific stu- 
dent more as the interesting jumble of a 
curiosity shop than the convincing array of 
the scientific museum. He has collected, but 
not sifted; heaped together, but not classi- 
fied. With the persistency and zeal charac- 
teristic of the Jewish race to which he be- 
longs, he has unhesitatingly and unswerv- 


has drawn 
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ingly followed the scientific ideals he had set 
before him. Carried away by such zeal, he 
has ofttimes made facts fit his theories with 
an ingeniousness as remarkable as it is de- 
ceptive. 

Men like him have their great usefulness 
in scientific progress; they bring out the 
popular side of otherwise recondite and ab- 
struse questions; they arouse public interest 
in otherwise dry and uninteresting topics, 
and thereby win the sympathy and support 
of the reading public not only in their work 
but in the work of more serious investi- 
gators. 

Allowing for differences in time and pop- 
ular knowledge, Lombroso may in certain 
respects be compared with Mesmer or Cag- 
liostro. Both the latter stood for a certain 
amount of scientific truth; it is true they 
prostituted it for unworthy purposes. Lom- 
broso cannot be charged with this, but there 
is reason to believe that in his efforts to 
popularize the scientific truths for which he 
stands he has weakened his prestige among 
The danger of popularizing 
scientific data and problems is that by the 
use of striking similes, catch-eye compari- 
sons and a loose and inexact vocabulary, the 
door is opened to error, misunderstanding 
and misconceptions. 

Lombroso has a facile style and an im- 


men of science. 


aginative pen; he can “draw a crowd” and 
hold it spell-bound. This, however, is not 
necessarily a test of scientific truth. In the 
end this popular thirst for the striking and 
marvelous reacts on the exhibitor himself. 
He feels that he must keep up this interest 
at any cost; he may honestly convince him- 
self that a little sensationalism is honorable 
and justifiable as a means to a good end; 
they do not want that dry precision which is 
the basis of scientific exposition, and a little 
stretch of the imagination will not break the 
principle itself. 

I venture to say Lombroso has reached 
this stage. I pass over his numberless con- 





tributions to second-rate papers and yelloy 
journals wherein he builds up fanciful induc- 
tions upon the data furnished by rough and 
indistinct press cuts or second-hand infor- 
mation. I pass over his sweeping generali 
zations which from time to time appear in 
American periodicals, based upon facts of 
which he has read, but with which he has 
never been in touch. I pass over his recent 
contribution going to show that bicycling 
tends to the increase of the crimes of robbery 
and murder, which called forth this well- 
deserved English criticism, “Lombroso is 
an amusing person, viewed as an uncon- 
scious humorist, but it is a waste of time to 
read him as a scientific person.” 

I pass over all these to consider one of his 
more recent articles which seems typical ot 
that mixture of fact and fancy, faults and 
virtues so noticeable in his latest contribu- 
It appeared in the “Rivista d'Italia,” 
one of ably edited 
monthlies of Italy. It is entitled “An Epi- 
demic of Kisses,” and is given as a serious, 
scientific investigation into the causes which 
led to Lieutenant Hobson’s popularity with 
the ladies. 

He starts out by gravely telling us that the 
Hobson epidemic had its origin at Vassar 
College, which he describes as “an institu- 
tion for women conducted on what might be 
called, from a continental standpoint, con- 
ventual lines.” Despite such restrictions, 
Hobson’s lecture (Lombroso makes him lec- 
ture at Vassar) results in an enthusiastic 
osculatory applause participated in by old 
and young women, students and _ hearers. 
He estimates that in the course of his lecture 
tour Hobson received some 10,000 kisses. 

What appears to us as absurd appeals to 
him as a subject for scientific investigation. 
How can you account for such conduct, he 
asks, considering the reserve, modesty and 
undemonstrativeness of Anglo-Saxons? The 
question right away assumes large propor- 
tions. 


tions. 
the most serious and 
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The author draws from his store of curi- 
osities striking cases of Anglo-Saxon un- 
demonstrativeness, such as the meeting of 
Stanley and Livingstone in Central Africa, 
and of Kitchener and Neufeld in the Soudan. 

Then he enters into an historical study of 
the kiss; he literatures of 
Greece, Persia and India to show its origin 
and development. He examines the influ- 
ence of what is known as the “suggestion of 
the crowd” as one of the causes of the Hob- 
son epidemic, adding that the newly devel- 
oped imperialistic tendencies may have had 
some influence also, and ends by finding in 
Hobson’s exceptional heroism a _ potent 
excuse for the breach of Anglo-Saxon de- 
corum. 

We have here a type of his more recent 
contributions. It is a characteristic mixture 
of facts and nonsense, intermingled with 
stray bits of science; it is a jumble of imag- 
inary premises and over-bold and over- 
general deductions. It is scientific fiction 
like Wells’ “War of the Worlds,” or Verne’s 
“Twenty Thousand Leagues Under the 
Sea.” 

3ut Wells and Verne are self-confessed 
romancers; they make no claim to scien- 
tific exactness. Lombroso, on the other 
hand, demands a hearing as a scientist and, 
in America at least, he is looked upon as tine 
head of the new school of criminology. It 
is obvious, therefore, that his scientific fic- 
tions and pleasing vagaries may do a great 


ransacks the 


| tion. 





deal of harm to the new science of which he 
is admittedly the founder. 

The study of the criminal is too important 
and vital a problem to let it fall into disre- 
pute; it has been hard enough work for stu- 
dents of criminal sociology to get even a 
It is 
the duty of all who wish our criminal and 
penal systems improved and brought into 
harmony with scientific progress to raise 
their voices against the confounding of sci- 
entific data with figments of the imagina- 
They must do so even at the painful 


half-hearted hearing in our country. 


| cost of showing how some of the high priests 
| of science have turned into false prophets. 





There are many excellent works dealing 
with the problems of crime and punishment 
not only by continental writers but by Eng. 
glish-speaking students. Let us read less of 
the more sensational writings of 
Lombroso and Mantegazza and more of the 
less alluring but more scholarly works of 
Sergi, Morselli, Ferri, Garofalo, Ferrero, 
Ferriani, Colajanni and _ Beltrani-Scalia 
among the Italians; Tarde, Corre, Prins 
and Michaux among the French; Benedikt 
Krohne, Aschrott and Von Hamel among 
the Germans, and Pike, Du Cane, Ellis, 
Wines, Macdonald, Barrows and Morrison 
among those who write in our tongue. We 
shall then find that criminology is a far 
different and a far less fanciful science than 
the majority of us have been led to believe by 
some current magazine articles. 


recent 
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A CENTURY OF ENGLISH JUDICATURE. 
VIII. 


By VAN VECHTEN VEEDER. 


COURT FOR DIVORCE AND MATRIMONIAL CAUSES. 


HE outcry against the ecclesiastical 
administration of probate and matri- 
monial affairs at length became too strong 
to be resisted. The inefficiency of most of 
the judges, the variations of practice and 
procedure, the expense, the delay, the fre- 
quently inconsistent and mistaken views of 
law and of fact adopted by the different 
authorities, the anachronism of a system 
which permitted civil rights to be decided 
by judges not appointed by nor responsible 
to the crown, rendered its fall inevitable. 
The humorous absurdity of many of their 
abuses have been preserved in lasting carica- 
ture by the pen of Dickens. In “David 
Copperfield” the characteristics and ad- 
vantages of “The Commons” are fully 
described. The practical objection to the 
jurisdiction was that, in the absence of its 
power to bind the heir in relation to land, 
there might be a decision one way in the 
ecclesiastical courts as to personal property, 
and another at common law as to real estate, 
with respect to the same document. It seems 
incredible that such a state of affairs could 
have lasted for centuries. 

With respect to matrimonial affairs the 
conditions were quite as unsatisfactory. 
The abuses of the procedure of the ec- 
clesiastical courts had affected the trial of 
these causes to such an extent that redress 
was practically denied to persons of mod- 
erate means. To obtain an absolute divorce 
resort must be had to Parliament, and the 
cost of carrying a bill through both Houses 
made such relief unattainable except by very 
wealthy persons. Justice Maule brought 
out the incongruities of the law with charac- 
teristic ironyin passing sentence in a bigamy 


case. “I will tell you,” he said, addressing 





the prisoner, “what you ought to have done 
under the circumstances, and if you say you 
did not know, I must tell you that the law 
conclusively presumes that you did. You 
should have instructed your attorney to 
bring an action against the seducer of your 
wife for damages. That would have cost 
you about £100. Having proceeded thus far, 
you should have employed a proctor and 
instituted a suit in the ‘ecclesiastical courts 
for a divorce a mensa ct thoro. That would 
have cost you £200 or £300 more. When 
you had obtained a divorce a mensa ct thoro 
you had only to obtain a private act of 
Parliament for a divorce a vinculo matrimonii. 
This bill might possibly have been opposed 
in all its stages in both Houses of Parlia- 
ment, and altogether these proceedings 
would have cost you £1,000. You will 
probably tell me that you never had a tenth 
of that sum, but that makes no difference. 
Sitting here as an English judge it is my 
duty to tell you that this is not a country 
where there is one law for the rich and 
another for the poor. You will be imprisoned 
for one day.” 

Finally, in 1857, this anomalous con- 
dition of affairs came to an end. The 
ecclesiastical courts were by statute divested 
of all power to entertain suits relating to 
probate of wills and grants of administration, 
to declare the validity of marriages and pro- 
nounce divorces a mensa et thoro, and such 
jurisdiction was conferred upon a new court 
of common law, which was to sit in West- 
minister Hall and to be held in two divisions, 
called respectively the Court of Probate and 
the Court for Divorce and Matrimonial 
Causes. 

The success of the change depended largely 
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on the judge who was first to exercise the 
new jurisdiction, Fortunately the choice 
fell on Justice Cresswell, who was transferred 
from the Common Pleas. Cresswell was a 
strong, able and experienced judge, and a 
man of the world, and at once justified every 
expectation. 

Under his guidance the procedure of the 
court was adapted to modern ideas, witnesses 
were examined viva voce in open court, a 
concise form of pleading was introduced, 
and parties could, upon application, have 
any disputed matter of fact tried by a jury. 
The reports of Swabey and Tristram, which 
contain his clear and concise opinions and 
charges to juries, are monuments of learning 
and common sense; and so skilfully and with 
such foresight were the modern foundations 
of this jurisdiction laid that, although he 
decided nearly a thousand cases, his judg- 
ment is said to have been only once re- 
versed.' 

Wilde, an industrious and _ painstaking 
judge, who is best remembered by his subse- 
quent title as a legal peer, Lord Penzance, 
succeeded Cresswell in 1863, and in turn 
gave way to Lord Hannen in 1872, on the 
eve of the Judicature Act. 


COURT OF ADMIRALTY. 


Lushington continued his distinguished 
labors in admiralty and ecclesiastical affairs 
until 1867, when he was succeeded by Philli- 
more (1867-83). Through his voluminous 
writings and his work on the bench Philli- 
more stands high in scholarship and profes- 
sional learning. In both admiralty and 
matrimonial affairs he left his mark on the 
law at a time when a new practice and an 
increasing volume of litigation gave rise to 
novel and intricate problems. His elaborate 
opinions are replete with historical knowl- 
edge, and are always luminously expressed. 

1 Hope v. Hope, 1 Sw. & Tr. 94; Keats v. Keats, r- 
346; Mette v. Mette, 1-416; Tallemache v. Tallemache, 
1-561; Tompkins v. Tompkins, 1-168; Ward v. Ward, 


1-185; Egerton v. Brownlow, 4 H. L. 1; Sutton v. Sad- 
ler; Coxhead v. Richards, 2 C. B. 560. 





In 1875,under the Judicature Act,he beca: 
a member of the Probate, Divorce a 
Admiralty Division of the High Court. 


COURT OF APPEAL IN CHANCER 


The Court of Appeal in Chancery, whi: 
was established in 1851, was throughout 
brief career one of the most satisfacto: 
courts in the history of the English judic 
ture. The original Lords Justices wer, 
Knight-Bruce (1851-66), and Rolfe (185:- 
52). Rolfe was soon made chancellor, ani 
Turner (1853-67) succeeded him. The court 
for fifteen years consisted of Knight-Bruce 
and Turner—an ideal court, animated | 
profound knowledge of law and marked 
aptitude in its successful application to mod- 
ern conditions. Turner was on all occasions 
courageous in expanding the _ remedial 
powers of the court to meet modern develop- 
ments; and so anxious was Knight-Bruce 
to shake off the trammels of technical pro- 
cedure when they interfered with what he 
conceived to be the justice of the case, that 
in some of his decisions as Vice-Chancellor 
(generally overruled by Cottenham) he 
anticipated reforms which were subsequently 
made. One of Knight-Bruce’s most pronii- 
nent characteristics was his fastidious 
English; and a certain irrepressible humor 
pervaded his gravest judgments. So vig- 
orous and original was his mind, so ani- 
mated and epigrammatic his style, so con- 
stant his flow of humor, that his opinions 
are veritable oases in the chancery reports. 
These sentences are taken at random: “Men 
may be honest without being lawyers, 
and there are doings from which instinct 


1 Some of his notable admiralty cases are: The Char- 
kieh, 4 Adm. & Ecc. 59; The Tentonia, 3 do. 394; Ine 
Halley, 2 do. 3; The Circassian ; The Constitution; The 
Parlement Belge, 5 P. D. 197; The City of Mecca, 5 do. 
28; The Macleod, 5 do. 254; R. v. Keyn, 2 Ex. D. 63. 

In probate and matrimonial affairs see Cheese 7. 
Lovejoy, 2 P. D. 25; Sottomayer v. De Barros, 49 L. J. P. 
1; Baker v. Baker, 5 P. D. 142. a. 

His most remarkable ecclesiastical judgment is Martin 
v. Mackonochie, 2 Adm. & Ecc. Others of importance 
are the well-known cases of Elphinstone z. Purchas, 
Sheppard v. Bennett, Boyd vz. Phillipotts, Jenkins 7. 
Cook, and the Colenso case. 
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without learning may make them recoil.” 
“Some breaches of good 
breaches of law also.” “The decree in this 
case is a matter of course unless the court 
and the laws of this country are to be recon- 
structed with a view to this particular case.” 


manners are 


great powers of thought and expression.' 
The contrast between Knight-Bruce and 
Turner in their habits of thought and mode 
of expression—the vivacity and dry humor 
of the one and the steadiness and gravity of 
the other—blended admirably in result.? 














SIR ROBERT 


See his highly characteristic opinion in 
Thomas v. Roberts, where the father of a 
child had joined a new sect and had gone to 


“ee 


live in “a sort of spiritual boarding-house,” 
to which, as a home for the child, Knight- 
Bruce said he would prefer a “camp cf 
gypsies.” His earlier opinions are models 
of composition, but the habit of deciding a 
case in a few words increased on him, so 
that the books give little evidence of his 


PHILLIMORE, 


From 1866-70 several distinguished chan- 
cery lawyers sat in this court for brief 

1 Thomas v. Roberts, 3 De G. & Sm. 758; Walter z. 
Selfe, 4 do. 315; Prince Albert v. Strange, 2 do. 652; 
Re Cumming, 1 De G., M. & G. 559; Kekewich v. Man- 
ning, 1 do. 176: Burgess v. Burgess, 3 do. 896; Briggs 
v. Penny, 3 De G., M. & S. 525. 

2 A fine illustration of their benevolent wisdom is their 
disposition of the case of Stourton v. Stourton, 8 D. M. 
& G. 760, where it was sought to interfere with the educa- 
tion of a child who was being reared by his guardians in 
a different faith from that professed by the boy’s father. 
The judges had an interview with the child, and Lord 
Justice Knight-Bruce expressed the opinion that * the 
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periods. Cairns (1866-68) and Page-Wood 
(1868) were elevated to the woolsack, and 
Rolt (1868-69), Selwyn (1868-69) and Gif- 
ford (1869-70) died in office. During” his 
brief service as Lord Justice, Cairns justi- 
fied the expectations raised by his distin- 
guished career at the bar, and began in this 
court the splendid service which, continued 
in a higher tribunal, placed him in the front 
rank of English judges. 

In 1870 the unity of the court was again 
restored under James (1870-81) and Mellish 
(1870-77). James was a most eminent judge, 
exceptionally learned, and gifted with a rare 
power of terse and clear enunciation of 
principles. Cairns said of him that he had 
a no less admirable share of common sense 
than of law. He had a highly trained mind, 
and always sought to get at the merits of a 
case. In quoting his own decisions he would 
humorously add, “which is an authority 
though I joined in it.” His comprehension 
of a case was rapid and masterly, and his 
memory marvelous. Bramwell said on his 
death: “He possessed every quality and 
accomplishment that a judge needed. He 
had a very great intellect, at once keen and 
profound. He was a consummate lawyer, 
thoroughly imbued with legal principles. 
He was a man of vast experience, not merely 
in the law, but in those things which make a 
man what is commonly called a man of the 
world, fitted to deal with the affairs of the 
world. He had but one desire when he took 
his seat upon the bench, and that is, that 
justice should be done according to right. 


Protestant seed sown in his mind has taken such hold 
that if we are to suppose it to contain tares they can- 


not be gathered up without great danger of rooting up | 


also the wheat with them. Upon much consideration, 
I am of the opinion that the child’s tranquility and 
health, his temporal happiness and, if that can exist 
apart from his spiritual welfare, his spiritual welfare also, 
are too likely now to suffer importantly from an endeavor 
at effacing his Protestant impressions not to render any 
such attempt unsafe and improper.” And Lord Justice 
Turner sagely adds, in answer to the argument that the 
child was too young to have formed fixed opinions: 
“May it not be that the impressions which have been 


formed might lead to the instruction which would be given | 


being received with carelessness or indifference, or, which 
would certainly not be less dangerous or less destructive 
to the character of the boy, with affected acquiescence?” 
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It was said of him, and truly, that he was 
rapid in the formation of his opinions and 
confident in the expression of them, and so 
he was, and so a man of his ability had a 
right to be; but I can say this of him, that a 
more candid man never lived, nor one more 
ready to renounce an opinion, though he 
had given expression to it in the most confi- 
dent way, if he thought it was wrong.” His 
largest contributions to the law were in 
company law, in which the Joint Stock Com- 
panies Acts gave him an opportunity, and in 
bankruptcy and patent law.’ 

Mellish was considered by many eminent 
judges the ablest advocate of his time before 
a court in banc. Lord Selborne said of him 
that “as an advocate he was distinguished 
above all other men whom I remember at the 
bar bythe candor of his arguments and bythe 
decision with which he threw aside every- 
thing which did not seem to him relevant to 
the case and deserving of serious considera- 
tion by the court which he was addressing.” 
Mellish belonged to the common law bar, 
but his mastery of the principles of juris- 
prudence and the judicial quality of his 
intellect qualified him to sit in any court. 
He came to the bench with an impaired 
constitution, which limited his work both 
in quality and extent; but his subtle mind, 
stored with the learning of the common law, 
in combination with James’ profound 
knowledge of equity, made a most satis- 
factory court of appeal, and justified the 
subsequent establishment of a single court 
of appeal in law and equity. His special 
characteristics were his clear judgment and 
his power of luminous exposition. He had 
the rare faculty of extracting the pith of a 

1 Harvey v. Farnie, 6 P. D. 35; Niboyet v. Niboyet, 
4 do.1; Massam v. Cattle Food Co., 14 Ch. D. 748; 
Jn re Campden’s Charities, 18 do. 310; New Sombrero 
Co. v. Erlanger, 5 do.73; Smith v. Anderson, 15 do. 247; 
Re Goodman’s Trusts, 44 L.T. 527; Wimbleton Con- 
servators v. Dixon, 1 Ch. D. 362; Pike wv. Fitzgibbon, 
14 do. 837; /x re Agar Ellis, 10 do. 49; Re Canadian 
Oil Works, 10 Ch. App. 599; Barnes v. Addy, 9 Ch. 244; 
Day v. Brownrigg, 10 Ch. D. 294; Johns v. James, 8 do. 
744; Macdonald v. Irvine, 8 do. 101; Rogers v. Ingham, 


3 do. 351; Nitro Phosphate Co. v. London, etc., Docks, 
9 do. 503. 








case and putting it in the fewest possible 
words. His judgments are marked, too, by 
much independent thought.’ 


HOUSE OF LORDS. 


In view of the widespread dissatisfaction 
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would extend to the court of final appeal. 
The ultimate renovation of the tribunal owes 
much to Lord Westbury. As the leader of 
the chancery bar and a law officer of the 
government it was his caustic wit that con- 
centrated attention upon the defects of the 








LORD JUSTICE MELLISH, 


with the administration of legal affairs in 
the House, it was to be expected that the 
spirit of reform which had done so much 
toward transforming the procedure and use- 
fulness of the courts of original jurisdiction 


1 Nugent v. Smith, 1 C. P. D. 423; Nichols zv. Mars- 
land, 2 Ex. D.1; Aynsley v. Glover, 10 Ch. 283; Hext 
v. Gill, 7 do. 712; Crook v. Hill, 6 do. 311; ‘Lindsay vz. 
Cundy, 2 Q. B. D.96; Dickinson v. Dodds, 2 Ch. D. 463; 
Wimbleton Conservators v. Dixon, 1 Ch. D. 362; Rogers 
v. Ingham, 3 do. 351; Re South Wales, etc., Co., 2 do. 763 ; 
Hopkins v. Great Northern Ry. Co., 2 Q. B. D. 228. 





existing system and overcame the inertia of 
public sentiment; and subsequently as Lord 
Chancellor it was he who brought to the 
discharge of his judicial functions the com- 
manding ability which led the way to better 
things.' It was finally determined to rein- 


* His various arguments in answer to the supporters 
of the old order of things afford fine specimens of his 
powers. For instance, in reply to the contention that 
judgments of the highest authority had been rendered in 
the House by the Chancellor alone, he said : “ If there be 
a single judge who, by the common consent of mankind, 
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force and infuse adequate ability in the 
House by the creation of life peers. 
plan itself was admirable, but the elevation 


of Baron Parke as 
Lord Wensleydale, 
in pursuance of the 
plan, was not cal- 
culated to further 
liberal views. 

Lord Wensley- 
dale came to the 
House of Lords 
after his long 
domination in the 
commen law 
courts; and, it may 
be added, just as 
his domination 
ceased. The Com- 
mon Law  Pro- 
edure Act seemed 
to him a desecra- 
tion of the sacred 
system of special 
pleading, and led 
to his retirement 
from his old court. 
The atmosphere of 


embodies the highest 
qualities of a judge, then 
the decisions of that in- 
dividual, being uniform, 
certain, definite and 
clear, would be of the 
highest possible value; 
precisely as if you had 
an arbitrary government, 
with absolute authority 
vested in a man of the 
highest possible moral 
and intellectual perfec- 
tions, one would desire 
to live under that govern- 
ment rather than any 
other. But it is so diff- 
cult to obtain such a 
man, and still more a 
succession of such men, 
that it is impossible, 
particularly in the case 
of a tribunal which has 
causes brought before 


it from all quarters of the globe, involving all pcssible the eminent 
questions, to suppose that one individual will at all times 
be equal to the satisfactory determination of such a vast 
and multitudinous assembly of subjects ; 
that we desire a greater number of minds than one, in 
order that some may supply what is wanting in others.” 


| 














therefore it is 


LORD COLONSAY. 


the House during his twelve years servi. 
The | was not congenial to 
Lord Campbell, whose unquestioned learnin; 


his peculiar power: 


was his servai 
and not his mast 
combated here, 
he hadinthecourt 
below, the narro 
technicalities wit! 
in which Wensle 
dale sought to co1 
fine the commo: 
law. Then — th 
preponderance o 
equity lawyers, du 
to the rapid suc 
cession of chancel 
lors, was little cal 
culated to lend 
support to his gen 
eral views. A far 
‘more accomplished 
lawyer was added 
to the court in 
1858 in the person 
of Lord Kings- 
down, after his 
brilliant servicés in 
the Privy Council. 
From the chan- 
cellorship of Lord 
Westbury (1861- 
65) a new period 
may be said to 
begin. Himself one 
of the ablest law- 
yers who ever held 
the seals, Westbury 
had the assistance 
of four ex-chancel- 
lors and two legal 
peers. The chan- 
cery element now 
predominated, and 
of the succeeding 


chancellors, Cairns, Hatherley and Selborne, 
maintained this ascendency for the remainder 
of the period. In 1867 the court was further 
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strengthened by the addition of a distin- 
guished Scotch lawyer, Lord Colonsay. In 
1869 Sir James Wilde was also raised to the 
peerage as Lord Penzance.’ The court now, 
for the first time, gave satisfaction, particu- 
larly in equity, and the reports of its de- 
cisions, as contained in the last volumes of 
Clark’s House of Lords cases, the English 
and Irish appeal cases (1865-75), and the 
Scotch and divorce appeal cases (1865-75) 
are of great value and importance. They 
deal less with public and more with private 
cases, and the discussion of general princi- 
ples is much more satisfactory than any of 
the prior debates of the House. 

In the Privy Council during this period 


' Kelly v. Kelly, 39 L. J., P.9; Parfit v. Lawless, 41 do. 
58; Coombe v. Edwards, 39 L. T. 294; Pearks v. Moseley, 
d App. Cas. 714: Capital v. Counties Bank v. Henty, 7 
10. 741; Dalton v. Angus, 6 do. 740; Rhodes v. Forwood, 
6 do. 256: Erlanger v. Phosphate Co., 3 do. 1124. 





Kingsdown received valuable assistance 
from Knight-Bruce, who was learned in 
foreign systems of jurisprudence, and from 
Turner, Penzance and Westbury. Peel and 
Colville had great weight in Indian appeals. 
sy a statute of 34 and 35 Victoria, pro- 


vision was made for the addition of four paid 


| judges, in consequence of which the court 


was strengthened by the appointment of 
Peacock, Collier, Montague E. Smith and 
Byles. Byles’ service was unimportant, and 
Peacock confined his attention mainly to 
Indian appeals; but Collier and Smith were 
able and industrious judges. Collier took 
an important part in formulating the opinions 
of the court, and the work performed by 
Smith was both considerable in amount and 
of permanent value. These judges were 
assisted principally by Cairns and Penzance. 





SIC TRANSIT GLORIA PLACITORUM. 


By RosBert WyNEssS MILLAR. 


I SAW a grisly army march by in weird review, 

No flaring bugles did I hear nor e’en a drum’s tattoo. 

’T was not a mortal army ; — it passed with solemn tread, 

In the catacombs of Limbo, to the mansions of the dead. 

The army was of shadows,— of shadows gaunt and gray ; 

A rustling as of parchment went with that sere array. 

I stopped and gazed and wondered ; — what could that army be? 
But as I looked, a sudden thought revealed the truth to me: 
The shadows in those legions were shapes of olden time, 

The entities of pleading in the days of pleading’s prime; 

For now a new assignment would greet my wildered eyes, 

And now the shade of oyer in dark and gloomy guise, 

Again the shade of color, the shade of profert too, 

Would sweep along in grewsomeness and pass beyond my view. 
Anon there came the band of writs in close and serried file ; 


They stretched as far as eye could see, 


I ween for full a mile; 


The writ of latitat was there, the writ of ouster keen; 

The habere facias seizinam and entry, too, were seen; 

The writ of coram nobis hoar, the trenchant writ of right, 

And all the brethren of that ilk, deep scarred from moil and fight. 
And close behind the writs there marched the bristling ranks of pleas 
Of divers kinds in stern array—one could not number these. 

I saw the plea of tender, the plea of son assault, 

And eke the absque hoc itself, sans blemish and sans fault; 

E’en too the non-assumpsit and others known to fame, 

Of many kinds and sundry in aspect and in name. 

But as I watched these cohorts, the lines all thinner grew, 

Till presently in murky gloom they vanished quite from view. 
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THE CITED. 


By GrorcEeE H. WESTLEY. 


MONG the traditionary stories of our 
A new possessions are not a few concern- 
ing law and lawyers. One of the most inter- 
esting of these is the following :— 

Some seventy years ago there lived in 
Havana an humbie artisan by the name of 
Felipe Guayos. He was a man of peaceful, 
industrious habits, and a lover of quiet and 
home, yet in some way or other he contrived 
to incur the enmity of Don Alonzo Morelos, 
who was a prominent lawyer in the same 
city. This enmity became so marked that 
there was much speculation upon it, and 
tongues clacked up and down the byways as 
to the cause of the rich man going out of his 
way to persecute the poor one. It was told 
by some that it was because Guayos, who 
was a mulatto, had dared to address the 
haughty Spaniard familiarly upon the street, 
in the presence of ladies and officers. An- 
other rumor said that Guayos had a pretty 
wife upon whom the lawyer had cast desiring 
eyes. Howbeit, one day officers came to the 
artisan with a warrant for his arrest on the 
instigation of Senor Morelos. The crime 
laid to his charge was that of treason. 

Revolution was in the air at that time, and 
many secret meetings were being held to 
overthrow the Spanish dominion in Cuba; 
but those who knew Guayos intimately could 
think of no man less likely to be concerned 
in any such movement. They knew him for 
one who attended strictly to his own affairs, 
and as for his staying away from his home to 
drill in hot barns or chigger-infested clear- 
ings, they could not believe any such thing 
of him. Yet for this was he arrested, and in 
those days a charge of disaffection toward 
the crown meant death. 

Cuban law was usually tardy and involved, 
but on the day of Guayos’s trial it was singu- 
larly brisk. The court-room was crowded to 





the doors. The prisoner’s pretty young wife 
was there and many of his friends and rela- 
tives; but of all the company Guayos himself 
seemed the least concerned in the proceed- 
ings. He appeared like one in a dream; his 
eyes were fixed placidly upon the nodding 
palms, which could be seen through the open 
window. Occasionally as the trial went on, 
he would start a little and withdraw his gaze 
for a moment upon hearing his name spoken, 
but again it would stray to the open window 
and palms. The waving trees outside seemed 
to soothe, to fascinate him. 

The evidence against him was not strong, 
but his enemy was a man of influence. After 
the witnesses had all been heard, the sum- 
ming up showed that the prisoner had once 
owned a gun, had spoken equivocal phrases, 
had been seen to lift his nose in passing cer- 
tain men, and had admitted a suspect into his 
house at night. On this he was declared 
guilty. 

During the last few minutes of the trial, 
Guayos had roused to some interest in what 
was going on. He withdrew his gaze from 
the window and fixed it steadily upon More- 
los. The lawyer returned the gaze calmly 
for a time; then he frowned and turned the 
pages of a law-book. After a little he moist- 
ened his lips with his tongue, and strove to 
appear listless and bored. He did not look at 
the prisoner again until the verdict had been 
given. 

When the judge asked the convicted man 
if he had anything to say why the death- 
sentence should not be passed upon him, 
Guayos rose, his face pale, but his eyes fixed 
in an expression of stony calm. Looking at 
neither judge nor audience, but straight at 
his accuser, he said in a clear, tense voice: 
“I go to my death. It is useless to speak, for 
you have condemned me. But I cite you, 
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Don Alonzo Morelos, to appear beside me at 
the bar of God, one year from my death-day, 
and testify how I came to my end.” 

There was a moment or two of deep 
silence among his awe-stricken hearers, and 
then they broke forth with excited murmurs. 
The judge signalled the officers to clear the 
court, and then left the bench. 

Morelos sat in his chair white to the lips. 
He seemed dazed, as from a blow. His 
fingers plied abstractedly among his papers, 
and his eyes were fixed upon the vacant 
bench. The court-room was quite empiy 
before he came to himself, and with a scowl 
and a shrug he took up his hat and went 
home, taking a roundabout way to avoid the 
people. 

Guayos made no appeal, asked for no de- 
lay. A week later he was hanged. At the 
execution an odd thing happened: the rope 
slipped a little and the knot working towards 
ihe front, left an impress there as of two 
crossed fingers. The friends of the executed 
man took this to be a sign of grace. 

As for Morelos, a month had. not passed 
after the trial ere a great change was noticed 
in him. His fine jet black locks began to 
turn white. He grew gray and dry in his 
complexion, his shoulders bent as beneath 
a heavy burden, his eyes lost their clearness 
and boldness, often a harried, hunted look 
came into them; he became in short a mere 
wreck of his former self. Everybody around 
him knew the cause and noted the signs of 
his decay. He was a marked man. Even the 
boys in the street knew him, and as he passed 
with bent head and hands clasped behind his 
back, they would whisper: “There goes El 
Citado.” 

Gradually he appeared less and less in 





public. He neglected his practice, he re- 
signed from his club, he shunned the society 
of his fellows, he walked abroad only at night. 
His old housekeeper told one of her friends 
that the man frequently paced the floor of 
his room till dawn, and that now and again 
he would mutter to himself and gesture as if 
striking something. 

Presently it was rumored that the grave 
of Guayos was haunted,a black figure having 
been seen kneeling before his tomb. One 
old woman declared that this watching, wait- 
ing figure had horns and green eyes like a 
cat's; while another said it was merely the 
form of a man, taller, thinner, more bent than 
Guayos, therefore not his ghost. 

The months rolled by and at length came 
the anniversary of the hanging. There was 
now left in the lawyer hardly a vestige of his 
former manhood and power. All the pre- 
vious day Morelos had shut himself up in 
his room, and all that evening and far into 
the night, the housekeeper had heard him 
pacing to and fro overhead. At mid- 
night the woman retired. A little before 
cawn she found herself sitting bolt upright 
in bed. What had roused her she knew not. 
Nobody had cailed to her. Next moment 
she heard a faint sound of crumpling paper. 
Then a chair was roughly pushed back, and 
there sounded out a blood-curdling cry: “No, 
no! My God!” Then the house shook. 
Frightened half out of her senses the woman 
bolted her door and feli to praying. 

In the morning Don Alonzo Morelos was 
found lying dead on the floor of his chamber, 
and on his throat was a livid mark as of two 
crossed fingers. The citation had been 
obeyed. 
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EARLY CRIMINAL TRIALS. 


II. 


THE GREAT OYER OF POISONING. 


HE case of Sir Thomas Overbury was 
one of.the great sensations of its day. 
And this fact is calculated to stimulate inter- 
est, for the reign of James I. was not exactly 
prosaic. Beside the absorbing interest of the 
affair itself, it touched in so many ways the 
life of the time that it may justly be called 
the most celebrated murder case to be found 
in the early State trials. It is still known as 
“The Great Oyer of Poisoning.” 
Sir Thomas Overbury, the unfortunate 
subject of the story, was an English gentle- 
man of good birth and, for his time, a man 


of considerable scholarship. He was a poet. 


of some pretensions, and enjoyed the friend- 
ship of Ben Jonson and other literary 
celebrities of the later Elizabethan period. 
On a journey to Edinburgh in 1601 he 
made the acquaintance of Robert Carr, 
the future Duke of Somerset, then only 
a page to the Earl of Dunbar. This 
friendship, which was destined to bear such 
bitter fruit in after life, was continued when 
young Carr came to London in 1603 to seek 
his fortune. The rapid progress made by 
this young Scotchman in the favor of James 
1 is a matter of history. He soon became 
the King’s favorite, and was advanced with 
dazzling rapidity in the line of political pre- 
ferment. Overbury partook in a measure of 
the success of his friend, and acquired a 
certain position in court circles. He seems 
to have acted as a sort of tutor and general 
adviser to Carr, whose mental equipment 
was not calculated to sustain, much less to 
win, the position thrust upon him by his 
infatuated sovereign. Everything went along 
smoothly until the youthful favorite suc- 
cumbed to the charms of Lady Frances 
Howard, Countess of Essex. 

This lady, whose scorn was to cost Over- 
bury his life, was then experienced beyond 





her years. For reasons of family policy she 
had been married while still a child to the 
Earl of Essex, the son of Queen Elizabeth’s 
unhappy favorite. The Earl, who was then 
only fourteen, was forthwith sent to the 
continent to travel and acquire the education 
and experience requisite to his rank. Mean- 
while the girl wife grew up in the fetid 
atmosphere of court gaiety and intrigue and 
became an accomplished flirt. Carr was 
attracted by her beauty and a liaison soon 
followed. Overbury assisted his friend in this 
love affair to such good purpose that it is 
asserted that Carr owed his success in no 
small measure to the fervid poems and 
letters which Overbury wrote for him. Over- 
bury himself was not without experience in 
such matters, having written his best-known 
poem, “A Wife,” with a view to securing 
favor in the eyes of the Countess of Rutland, 
Sir Philip Sidney’s daughter. At all events 
the young favorite’s advances met with suc- 
cess. In the midst of their liaison the young 
Earl of Essex returned to claim his bride. 
She received him with disgust. He pressed 
his authority and took her for a time away 
from the court. But he could make no head- 
way against her repugnance and finally gave 
up in despair. Lady Frances pursued her 
advantage and determined to secure a 
divorce. With a view to marrying Carr, who 
was then Viscount Rochester, she resolved 
to obtain a divorce from Essex. A divorce 
was in those days no easy matter. But the 
Earl of Essex was now thoroughly indif- 
ferent, and seems to have agreed to admit 
any charge that his wife saw fit to make 
against him. The King, in the interest of 
his favorite, openly exercised his influence, 
and in the end, in an undoubtedly collusive 
proceeding, a divorce was eventually granted 
on revolting grounds with the consent of 
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the highest ecclesiastics of the time. (2 State 
Trials, 785.) 

Now came the break between Overbury 
and his friend. When Rochester informed 
Overbury of his intention of marrying Lady 
Frances, Overbury opposed it with great 
warmth. He warned his friend against 


formally allying himself with a woman of | 


abandoned character, and used every in- 
fluence to avert what he very properly char- 
acterized as a useless entanglement. This 
opposition stirred Lady Frances’ passionate 
nature to its depths, and she seems to have 
resolved to be revenged on Overbury, even 
before consummating the desired marriage. 
Rochester evidently desired to save his late 
friend from the lady’s wrath as much as 
possible, and endeavored to persuade him 
to undertake a foreign mission. But Over- 
bury, in spite of the frowns of the court 
circle, would not go. Lady Frances’ taunts 
at last drove Rochester to consent to con- 
sign the culprit to the Tower as a temporary 
expedient. There is no proof that Rochester 


was cognizant of Lady Frances’ subsequent 
operations against Overbury; she seems to 
have persuaded him that with Overbury in 
the Tower thcy would effectively stop his 
mouth, and incidentally they could oversee 
his correspondence. But my lady’s fury knew 
no such bounds. Nothing but Overbury’s life 


would satisfy her. She first suggested 
assassination to Sir David Wood; but, 
although offered a tempting reward, Sir 
David could not see his way clear to under- 
take the risk unless she would secure a 
pardon in advance through Rochester. Ob- 
viously such a course was not available. She 
then started upon another course. Through 
the influence of her unscrupulous great 
uncle, the Earl of Northampton, she secured 
the dismissal of Sir William Waad, the 
lieutenant of the Tower. Sir William, it 
seems, had an unconscionably high reputa- 
tion for integrity. A more pliable officer, 
Sir Gervase Helwys, was promptly put in 
the place. Another of Lady Frances’ crea- 
tures, Weston by name, was appointed goaler 


| and 


' time of his 


| of his failing health. 
| not allowed to see anyone, he was permitted 
| to write, and his letters, which have been 
| preserved, 
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put in immediate charge over the 
prisoner. Other agents of the infuriated 
lady were a Mrs. Turner, an abandoned 


| character, and James Franklin, an apothe- 


cary. Weston, the goaler, had instructions 
to mix with the prisoner’s food the poison- 
ous contents of certain phials with which he 
was supplied. Lady Frances herself pro- 
vided the confectionery for Overbury’s table, 
which Helwys was suggestively instructed 
to allow none but the prisoner to taste. 
According to the confession subsequently 
made by Franklin, the apothecary, white 
arsenic was the poison chiefly employed, 
although agua fortis, mercury, powder of 
diamonds, /Japis costitus, great spiders and 
cantharides” were at various times mixed 
with Overbury’s food. 

Overbury was in poor health at the 
imprisonment and had no 
suspicion that foul play was the cause 
Although he was 


are filled with pathetic de- 
scriptions of his physical tortures and with 
appeals for release. After three months of 
this inhuman torture his condition became 
critical, and with a view to finishing him he 
was removed to a damp and unwholesceme 
cell. So cleverly had the plot been carried 
on that two of the most eminent physicians 
of the day, who had been allowed to ex- 
amine him, were deceived. For some reason 
Sir Gervase Helwys now summoned a new 
medical attendant, one Lobel, who diagnosed 
Overbury’s ailment as consumption. Lady 
Frances, meanwhile, had become impatient 
with slow and cautious methods and em- 
ployed a man in Lobel’s pay to end the 
matter at once. Thereupon the latter 
administered a clyster of corrosive sublimate, 
from the effects of which Overbury died on 
the following day, after three months and a 
half imprisonment. On the same day, 
September 14, 1613, he was buried within 
the Tower. 

Meanwhile, having obtained her divorce, 
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Lady Frances, on December 26, married 
Carr, who had been created Earl of Somer- 
set on November 3. For nearly two years 
the crime lay secret. But the Earl of 
Somerset himself invited comment by his 
moody and morose demeanor, which was so 
entirely foreign to his nature. It may be 
that, if not actually cognizant of Lady 
Frances’ operations, he readily divined them, 
and a guilty conscience may have been a 
heavy weight for his volatile nature. How- 
ever, the secret leaked out in July, 1615, 
through a boy in the employ of one of the 
apothecaries in attendance on Overbury. An 
investigation and the arrest of the conspira- 
tors quickly followed. 

The minor personages were first brought 
to trial (2 State Trials, 911 et seq.).. There 
was little doubt about their guilt, and they 
were speedily convicted and executed. Lord 
Chief Justice Coke displayed unpardonable 
zeal in accomplishing this result. A con- 
fession had been wrung from Weston, but 
when arraigned he seemed disposed to make 
a contest. He at first stood mute, apparently 
with an idea that this would block the pro- 
ceedings against him. But an account of 
the cruel punishment inflicted upon a refusal 
to plead eventualiy overcame his resolution. 
Coke’s conduct towards Mrs. Turner was 
simply brutal. After the evidence was all in 
and before the jury had retired, he told the 
prisoner that she had committed the seven 
deadly sins, as she was a whore, a bawd, a 
sorcerer, a witch, a papist, a felon and a 
murderer, and he advised her to pray God to 
cast out of her those seven devils. 

Sir Gervase Helwys, the keeper 


of the 
Tower, was the only prisoner who put up any 


sort of defence. He pleaded that although 
he had conveyed various preparations to 
Overbury he did not know that they con- 
tained poison. There is a bare chance 
that he might have escaped, if Coke had not 
taken him in hand and exposed his pre- 
tensions. After the evidence had been 
concluded, Coke produced against him a 
confession by Franklin, the apothecary, 











| which had been made privately before hin 


on the morning of the trial. This confession 
was not even under oath. Helwys seems to 
have been a hardened villain. In view of hi: 
sinful life the long speech that he made on 
the scaffold was the height of blasphemy. 
The following passage illustrates his curious 
complacency: 

“I had almost forgotten to show you a 
strange thing, which God brought to my 
memory the last night, which was this: [ 
confess I have been a great gamester, and 
especially on the other side have wasted and 
played many sums of money, which ex- 
hausted a great part of my means; which I 
perceiving vowed seriously (not slightly or 
unadvisedly) to the Lord by my vows and 
prayers, “Lord, let me hanged if ever I play 
any more; which not long after is most 
justly come upon me, whereof you are all 
eye witnesses, because a thousand times 
since I broke this my vow.” 

Finally, in-the trial of Sir Thomas Mon- 
son, who seems to have been implicated in 
some way in the crime, Chief Justice Coke 
overstepped the bounds of discretion, with 
disastrous results to himself. Throughout 
the excitement caused by the discovery of 
the cause of Overbury’s death there appears 
to have been an undercurrent of suspicion 
that there had been some sort of connection 
between this plot and the sudden death of 
Prince Henry, the King’s promising son. It 
is impossible to unravel the mystery. The 
report of Monson’s case simply records the 
fact that Coke having let drop some insinua- 
tions that Overbury’s death was in retalia- 
tion, as if he had been guilty of some crime 
against Prince Henry, Monson’s trial was 
suspended and he was soon afterwards 
liberated. Bacon is authority for the state- 
ment that the King rebuked Coke, and before 
the end of the following year removed him 
from office in consequence of this indis- 
cretion. 

The trial of the Earl and Countess of 
Somerset would ordinarily have followed at 


ence. But it was postponed for several 
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months, apparently to enable an investiga- 
tion to be made with respect to Somerset’s 
relations with the Spanish ambassador, and 
also in consequence of Lady Somerset 
having given birth at this time to a daughter, 
who afterward became the mother of Lord 
Russell. 

At length, on May 24, in the following 
year, the countess was arraigned, and at 
once pleaded guilty. She simply said, when 
asked why sentence should not be pro- 
nounced, “I can much aggravate, but noth- 
ing extenuate my fault; I desire mercy, and 
that the lords will intercede for me with the 
King.” The Countess’ plea was evidently 
unexpected, for in Bacon’s works is pre- 
served a speech which he had prepared for 
ker prosecution. 

Most important of all was the trial of the 
Earl of Somerset, which now followed. 
Somerset’s head had unquestionably been 
turned by his rapid advancement. His 
arrogance and his open espousal, as a high 
officer of state, of the Spanish connection, 
had aroused a powerful intrigue against him. 
This influence was now actively arrayed in 
pressing its advantage. On the other hand, 
he had so long enjoyed the King’s favor and 
had participated so deeply in the secret 
affairs of state, that the king may well have 
been apprehensive of the outcome of the 
death struggle of his quondam favorite. 
When the day for the trial had been fixed, 
Somerset declared that he would not appear. 
He warned the King, furthermore, that if he 
were forced to attend he would make some 
disclosures that would be likely to lead to 
serious consequences. The royal apprehen- 
sion is plainly disclosed in the correspond- 
ence which passed between the King and 
Sir Francis Bacon, who, as attorney-general, 
conducted the prosecution. The elaborate 
brief which Bacon prepared for this case 
(preserved in his published works) indicates 
the thoroughness of his preparation. In this 
brief, among what he terms “questions legal 
for the judges,” he notes an inquiry whether, 
in case Somerset should attempt to make any 


| 





disclosures involving the King, he should 


not be interrupted and silenced by the court; 
and if he should persist, whether he should 
not be withdrawn and the evidence con- 
cluded in his absence. It is said that among 
other precautions in this direction, Somerset, 
at his trial, was placed between two servants, 
who had instructions to throw a cloak over 
his head, at a given signal, and forcibly carry 
him from the court room. 

Somerset was finally arraigned before his 
peers in the Court of the Lord High 
Steward. Lord Ellesmere presided with 
dignity, and, on the whole, treated the 
prisoner fairly,although his repeated solicita- 
tion to the defendant to confess was very 
reprehensible. In accordance with the usual 
custom Ellesmere opened the trial with an 
address to the prisoner, the substance of 
which is disclosed by the following passage: 

“Now, I must tell you, whatever you have to 
say in your own defence sayit boldly, without 
fear; and though it be not ordinary custom, 
you shall have pen and ink ta help your 
memory; but remember that God is the God 
cf truth; a fault defended is a double crime; 
hide not the verity nor affirm an untruth, for 
to deny what is true increases the offence; 
take heed lest your wilfulness cause the gates 
of mercy to be shut upon you.” 

The prosecution was conducted by At- 
torney-General Bacon and Sergeants Mon- 
tague and Crewe, and it is one of the ablest 
specimens of such work to be found in the 
early judicial records. As a precedent in 
judicial procedure its value is insignificant 
by reason of the non-observance of rules of 
evidence which are now considered funda- 
mental, but as an example of the methodical 
accumulation of testimony it is still worthy 
of study. Bacon had no difficulty in proving 
that Somerset had taken part in a highly 
suspicious plot, and he argued that Somerset 
could have no motive to imprison Overbury 
unless he had meant to murder him; for, he 
said, if Overbury had been sent abroad he 
would have been effectually disabled by dis- 
tance from hindering the obnoxious mar- 
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riage. Somerset might have made _ two 
answers to this course of reasoning: Over- 
bury positively declined to go abroad; and, 
moreover, had he gone, he could easily have 
communicated by letter in hindrance of the 
divorce and proposed alliance. In the Tower 
no communication with the outside world 
would be possible, and Somerset may well 
have accepted this course as the most prac- 
ticable temporary expedient to obviate his 
friend’s opposition until his desires had been 
realized. 

According to the custom of the time the 
different counsel divided the case among 
themselves. In this division of labor Ser- 
geant Montague was given the most difficult 
task. He proved that Somerset had sent 
certain powders to Overbury, and _ tried, 
without much success,to show that Somerset 
had poisoned the tarts which had been sent 
to the Tower. His theory that Somerset 


was constantly administering poison to 


Overbury during a period of three months 
would seem to prove too much, for the fact 


remained that Overbury did not die until the 
apothecary’s servant administered corrosive 
sublimate—and there was not the slightest 
evidence to connect Somerset with that act. 

Bacon summed up the evidence in an 
excellent speech. It was, however, divided 
and subdivided in the old-fashioned ana- 
tomical style and was replete with classical 
allusions. “For the matter of proof,” he 
said, “you may consider that impoisonment 
of all offences is most secret, even so secret 
that if in all cases of impoisonment you 
should require testimony you should 
as good proclaim impunity. Who could 
have impeached Levia by testimony for 
the poisoning of her figs upon the tree, 
which her husband was about to gather with 
his own hands? Who could have impeached 
Parasetis for the poisoning of the one side 
of the knife she carried with her, and keeping 
the other side clean so that herself did 
eat of the same piece of meat that they did 
whom she did impoison?” 

Contrary to the King’s expectations the 
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defence was devoid of sensational features 
In fact, it was so weak as to amount to a 
virtual surrender. Somerset was not a strong 
man, in any sense of the term, and it is an 
open question whether his failure to make a 
more vigorous defence may not have been 
due to a feeling of the hopelessness of trying 
to fight successfully against trained lawyers. 
Certainly this case is a good illustration ot 
the absurdity of the reasoning upon which 
the exclusion of counsel for the defence in 
cases of felony was based. It was said that 
the case against the prisoner should be so 
clear that the ablest lawyer could find no 
fault with it, and the. judges, who were, of 
course, supposed to be the equals of the 
ablest lawyers, were counsel for the defend- 
ant to the extent of seeing to it that the weak 
points in a prosecution were exposed. As a 
matter of fact Somerset received no assist- 
ance from the Lord High Steward; on the 
contrary, Lord Ellesmere would seem to 
have assumed the prisoner’s guilt from his 
repeated efforts to secure a confession. It is 
questionable whether in any event Somerset 
would have been acquitted; but if he had 
been defended with half the skill which 
characterized the prosecution, he could have 
made a strong defence. 

He seems to have been oppressed by a 
consciousness of the bad appearance of his 
participation in Overbury’s imprisonment. 
Moreover, he had taken the _ ill-advised 
course of burning letters which could have 
done him little harm. It is impossible to get 
at the truth of the defence which he feebly 
suggested rather than presented. It would 
seem that Weston had not actually adminis- 
tered all the poison, as instructed. Somerset 
had in fact sent some tarts and jellies to 
Overbury as a means of conveying letters 
assuring him, in answer to his appeals, that 
efforts were being made to hasten his de- 
livery. Lady Somerset is supposed to have 
mixed the poison with these tarts—whether 
with or without Somerset’s knowledge can 
never be known. Somerset was also known 
tc have sent certain powders to Overbury, 
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for the purpose, he claimed, of giving Over- 
bury the appearance of ill health, and thus 
assisting in working on the compassion of 
the King. Although the contents of these 
powders were not proved, the theory used to 
explain them seems to be the most dam- 
aging evidence in the case. In_ short, 
his explanation of his conduct was that he 
wished to keep Overbury out of the way 
until his marriage with the countess had been 
consummated, and, meanwhile, he desired to 
impress Overbury with his friendliness. 

Not until the lords were about to retire to 
consider their verdict did Somerset seem to 
gain self-possession enough to make a 
ational statement. “My lords,” he con- 
cluded, “before you go together I beseech 
you give me leave to recommend myself and 
cause unto you; as the King hath raised me 
to your degree so he hath now disposed me 
to your censures. This may be any of your 
own cases, and therefore I assure myself you 
will not take circumstances for evidence, for 
if you should the condition of a man’s life 
were nothing.” 





After his conviction he wrote a long letter 
to the King, in the course of which he said 
with much force: “I fell rather for want of 
well defending than by the violence or force 
of any proofs; for I so far forsook myself and 
my cause as that it may be a question 
whether I was more condemned for that or 
for the matter itself.” 

The King granted a pardon to the Earl and 
Countess, and in 1621 they were released 
from the Tower, under certain restrictions 
as to their future movements. The Countess 
died in 1632; the Eari lived until 1645. 

This affair led to another celebrated case. 
Sir John Hollis and Sir John Wentworth 
had attended Weston’s execution, and had 
asked Weston whether he was really guilty, 
expressing a wish to pray with him. Hollis 
also stated that had he been on Weston’s 
jury he would have doubted what to do. 
For this mild scepticism they were sum- 
moned before the Star Chamber for “tra- 
ducing public justice” (2 State Trials, 1022), 
and were fined one thousand marks and 
imprisoned one year. 





CHAPTERS FROM THE BIBLICAL LAW. 


By Davip WERNER AMRAM. 


THE CASE OF 


MONG very primitive peoples, blas- 
phemy as a crime is unknown. The 

gods are considered to be simply super- 
human powers with superhuman attributes, 
but conducting their affairs very much like 
human beings. Any one, therefore, in such 
a state of society who offends the gods either 
by blasphemy or by robbing them of their 
sacrifices, or by desecrating their sanctuaries, 
is left to deal with them exclusively, and 
public law, so far as it exists, takes no cog- 
nizance of the crime. But when a people has 
reached national estate and has a national 
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god, any offense against the deity becomes a 
national crime, equivalent in some respects 
to high treason. It is the national pride that 
is wounded when the national god is insulted, 
and it is the national property that is stolen 
when the sanctuaries are robbed or dese- 
crated. 

In the earlier stages of society the gods 
were, so to speak, allowed to attend to their 
own affairs without interference from their 
liuman worshipers. If their sanctuaries were 
insulted, they were expected to smite the 
offender with their lightnings or with dis- 
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ease, Or in some other way to manifest their 
displeasure and resentment. 

The transition from this condition to the 
later stage in which the people take up the 
cause of their god is found in an interesting 
story in the sixth chapter of Judges, where 
Gideon threw down the altar of Baal that his 
father had, and cut down the grove that 
stood by it. “And when the people of the 
city beheld what he had done and discovered 
who was the offender, they went to his father 
and said: Bring out thy son that he may die, 
because he hath cast down the altar of Baal 
and because he hath cut down the grove that 
was by it.” And Joash, who was Gideon’s 
father, said to them, “Will ye plead for Baal? 
If he be a god let him plead for himself 
because some one has cast down his altar.” 

Here Baal was a deity worshiped by all 
the men of the city, but the particular altar 
that was destroyed belonged to Joash, and 
inasmuch as Joash did not choose to take 
vengeance for the destruction of the altar, 
the men of the city allowed themselves easily 
to be persuaded not to do so, by the plea that 
if the offended deity did not avenge the 
wrong done to him, they need not be zealous 
for him. 

A fully developed law of blasphemy can- 
not arise until a nation as such recognizes 
the same god, and the beginning of such 
national self-consciousness among the He- 
brews is shown in the case of the blasphemer, 
which is recorded in the twenty-fourth 
chapter of Leviticus. While the Israelites 
were in the wilderness after the exodus from 
Egypt, there went forth one of that “mixed 
multitude,” the son of an Israelitish woman 
whose father was an Egyptian, and he and a 
man of Israel strove together in the camp, 
and the son of the Israelitish woman blas- 
phemed the Name and cursed, and they 
brought him unto Moses. And his mother’s 
name was Shelomith, the daughter of Dibri, 
of the tribe of Dan. And they put him in 
ward to ascertain the law according to the 
mouth of Jehovah; and Jehovah said unto 





Moses: “Bring forth him that cursed with- 
out the camp, and let all who heard him lay 
their hands upon his head, and let all the 
congregation stone him. And Moses spake 
to the children of Israel that they should 
bring forth him that had cursed out of the 
camp and stone him with stones; and the 
children of Israel did as Jehovah com- 
manded Moses.” 

That this was a case of first impression is 
shown by the fact that Moses, before whom 
the case was brought, did not venture on an 
opinion off-hand, but had the prisoner put in 
ward until he had consulted the Lord. 

In the article on “The Case of Zelophe- 
had’s Daughter” published in THE GREEN 
Bac, January, 1900, a similar phrase was 
explained to mean that the court retired to 
consult, and inasmuch as the court pro- 
nouncing judgment spoke in the name of 
God, and its judgment was considered the 
judgment of God, the phrase here used, “to 
ascertain the law according to the mouth of 
Jehovah” is simply another way of saying 
that the court consulted for the purpose of 
reaching a decision, which, ipso facto, was 
inspired of God. The difficulties that the 
case presented to the court were these: Was 
there a crime committed? Was the offender 
punishable? What punishment should be 
meted out to him? 

The fact that this man was arrested indi- 
cated that public opinion had at this time 
been sufficiently crystalized to warrant public 
officials in taking cognizance of the act as a 
crime. This man had blasphemed the name 
of God and cursed. We are not told what 
he said, and from the use of the Hebrew 
word which is translated “blasphemed,” and 
which also may be translated “pronounced,” 
it has been supposed that his crime consisted 
in pronouncing the ineffable name of God 
accompanied by a curse. 

The second question was a more difficult 
one. Assuming that the offense was a crime 
if committed by one of the house of Israel 
against Israel’s God, what was to be done to 
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a man whose father is an Egyptian and 
whose status as a son of Israel is therefore 
doubtful? Is it a crime to blaspheme the 
name of a god in whom one does not believe? 
Could, therefore, the son of the Egyptian be 
held amenable for this crime? It appears 
that Moses’ decision is based on the general 
principle of the law which provided that the 
child follows the status of the mother, and 
as she was an Israelitish woman, her son was 
considered an Israelite, irrespective of his 
paternity. This is furthermore emphasized 
by the fact that the record is careful to give 
his, 2.@, his mother’s pedigree. But what 
would have been the decision had he been 
the son of an Egyptian woman? The ques- 
tion is not decided in this case, but it evi- 
dently must have arisen, for as we shall 
shortly see, in the general iaw that was pro- 
mulgated on this subject this case is pro- 
vided for. 

The court consulted and decided that 
a crime had beencommitted, that the offender 
was amenable to the law, and that he should 
be stoned to death. In the sentence of the 
court, the witnesses, that is, those who heard 
the blasphemy, are directed to place their 
hands upon his head. This was analogous 
to the custom of sacrificing, where the per- 
sons bringing the sacrifice placed their hands 
upon the head of the sacrificial animal. The 
idea implied here was that the animal was 
offered by the hands of the persons who 
sacrificed to the deity, and that the sins or 
offenses of the person sacrificing were to be 
atoned for by the sacrificial offering. Thus 
the persons who are, as it were, parties to the 
crime, merely from having heard the blas- 
phemy, offer the offenders as a sacrifice to 
the insulted deity, and thereby avert the 
divine wrath from themselves. 

The blasphemer was stoned to death by 
“all the congregation.” The Hebrew word 
which we have translated “congregation” is 
Edah, meaning assembly. It was the select 
men of the people who are meant 
by Edah, who acted as executioners, and 





perhaps were also the associate justices with 
whom Moses deliberated before rendering 
judgment. 

After the sentence of the court was carried 
out, a general law to cover this and similar 
cases was formulated. Judging from the 
proximity of the text of this special case and 
the general law, it might be supposed that 
the latter was passed immediately after or 
even before the execution of the sentence, 
but, as was pointed out in the case of Zelo- 
phehad’s Daughters, the mere proximity of 
laws or texts in the Bible proves nothing 
regarding their chronology. The general 
law was no doubt much later than the special 
case which is here cited, and sums up the law 
on the subject in a brief sententious manner, 
thus: “And thou shall speak unto the 
children of Israel saying, Whoever curseth 
his god shall bear his sin, and he that blas- 
phemeth the name of Jehovah shall surely be 
put to death, and all the congregation shall 
certainly stone him; as well the stranger as 
the native when he blasphemeth the Name 
shall be put to death.” 

This general law seems to have been 
especially made to cover the point that was 
raised, but not decided in the case of the son 
of the Egyptian. If he had been the son of 
an Egyptian woman he would not have been 
an Israelite; and the question as to whether 
he could have been punished would have 
been a more difficult one. This question is 
now settled. The stranger as well as the 
native is punishable with death if he blas- 
phemes the name of Jehovah. If the stranger 
blasphemes his own gods, the Jewish law 
takes no cognizance of it. If a man blas- 
phemes his god let him bear his sin—let him 
suffer such punishment as his god may mete 
out to him; but if he blasphemes the name 
of Jehovah, and is, for the time being under 
the jurisdiction of the Jewish law, let him be 
punished with death. 

That the crime of blasphemy was akin to 
the crime of treason is shown in several 
other passages of the Bible. In Exodus 
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XXII, 28, the code says, “Thou shalt not 
revile the gods nor curse the ruler of thy 
people,” and, similarly, Isaiah speaks of the 
people cursing their king and their god 
(Isaiah VIII, 21); and in Naboth’s case (I 
Kings XXI, 10) (GREEN BaG, October, 
1900), the crime with which he was charged 
was “Thou didst blaspheme God and the 
King.” It indicates what was before stated, 
that when the people attained a national 
dignity the national god was guarded like 
the king, and offenses against him were 
similarly punished. As long as the people 
were living in a patriarchal state an offense 
against the gods was an offense against the 
head of the family, for the gods were house- 
hold gods; and this we see in the case of 
Gideon whose offense really was against his 
father in breaking down his father’s altar and 
sacred grove. 

In the later Jewish law the idea of blas- 
phemy was very much more refined. Merely 
uttering the sacred name of God constituted 
the crime. So careful were the Jews not to 
offend in this way that the original pro- 
nunciation of the name of Jehovah has 
been lost, and it is only as a result of modern 
painstaking scholarship that its probable 
sound “Yahweh” has been recovered. The 
early translators of the Bible carefully 
avoided it; the Greek translated it “Ho ku- 
rids;” the Latin translated it “Dominus,” 
both meaning “Master” or “Lord;”’ and 





from these translations all the modern lan 
guages use similar term, such as “Lord 
“Herr,” “Sieur,” and the like. 

Josephus, in his desire to curry favor wit} 
the Romans, went so far as to say that a 
cording to Jewish law it was a crime to 
blaspheme other gods; but the text of the 
law in the case of the blasphemer is clearly) 
to the contrary. 

The reader of the Bible will find appended 
to the law of the blasphemer, and apparently 
forming a part of it, certain laws concerning 
other capital crimes (Leviticus XXIV, 
17-22). These have nothing to do with the 
law of the blasphemer, and have been inter- 
polated here through the law of association 
because they also refer to capital crimes, and 
lay down the general law that the stranger 
and the native are equally liable. 

In order, therefore, to read properly the 
case of the blasphemer as it is recorded in 
the twenty-fourth chapter of Leviticus, read 
first from verse 10 to verse 14 inclusive, and 
then read verse 23, which will be found to 
connect directly with verse 14. Verses 15 
to 22 are obviously interpolated. Verses 15 
and 16 should be read after verse 23, and 
with these verses the law concerning blas- 
phemy is concluded. As above stated, verses 
17 to 22 have been appended to the law con- 
cerning blasphemy, although they have no 
direct connection with it. 
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RECENT decision of the House of 
Lords, which has not yet been re- 
ported, is pertinent to the present condition 
of labor matters in the United States. Last 
year there was an almost paralyizing strike 
on the Taff Valley Railway in Wales. It 
arose through the dissatisfaction of some of 
the railway employees with their conditions 
of service, but the moment it had been en- 
tered upon, one Bell, the general secretary 
of the Amalgamated Society of Railway 
Workers, wrote to the manager of the rail- 
way that all negotiations with the railway 
employees should be conducted through 
him. The company made arrangements for 
the engagement of new men, and large num- 
bers of them arrived in Cardiff to enter upon 
their service. They were watched and beset 
by pickets from the strikers and prevented 
from working. The secretary, Bell, who had 
assumed sole command of the strikers, 
issued a circular, which was traced into the 
hands of the new employees, which con- 
tained this sentence: 

“Are you willing to be known as a black- 
leg? If you accept employment on the Taff 
Vale that is what you will be known by.” 

The company brought an action against 
Bell and one Holmes, the organizing secre- 
tary of the Society of Amalgamated Railway 
Workers, and joined the society as a de- 
fendant, and they applied to Mr. Justice 
Farwell, the vacation judge last summer, for 
an injunction to restrain these officials and 
the society itself and its officers from watch- 
ing or besetting the company’s railway 
stations for the purpose of persuading or 
otherwise preventing the workers from per- 
forming their duties. Mr. Justice Farwell 
granted the injunction, but the society suc- 
cessfully appealed to the Court of Appeals 
from his judgment, on the ground that 
although it was an incorporated body it was 
not incorporated as a business concern, but 
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only as a benevolent institution, and that if 
it was obliged to respond in pecuniary dam- 
ages for any wrongs its officers might com- 
mit, its funds would no longer be available 
for the widows and orphans of its members. 
The railway company appealed to the House 
of Lords, which, after patiently hearing the 
argument of counsel at great length, re- 
versed the Court of Appeal and affirmed the 
judgment of Mr. Justice Farwell. The judg- 
ment of the.Lord Chancellor is a model of 
brevity, as well as clearness, and is worthy to 
be inserted in full in THE GREEN BAGas a 
model to judges in courts of last resort in 
America. It consists of only two sentences, 
which appears all the more remarkable when 
it is considered what weighty effect the de- 
cision must have upon the labor organiza- 
tions, and hence upon politics, not only in 
England but throughout the British Empire. 
It is as follows: 

“In this case I am content to adopt the 
judgment of Mr. Justice Farwell, with which 
I entirely concur, and I cannot find any 
satisfactory answer to that judgment in the 
judgment of the Court of Appeal which over- 
ruled it. If the legislature has created a 
thing which can own property, which can 
employ servants, which can inflict injury, it 
must be taken, I think, to have impliedly 
given the power to make it sueable in a court 
of law for injuries purposely done by its 
authority and procurement.” 

The House of Lords have also decided 
another trade union case within the past few 
weeks. This is the case of Quinn v. Leathem, 
and it cameon appeal from Ireland. Leathem, 
who was the plaintiff in the court of first 
instance, was a butcher, who for upwards of 
twenty years had carried on his business in 
Belfast in a large way, having several as- 
sistants, and, among others, one customer 
named Munce,towhom he supplied between 
£20 and £30 of meat weekly. In February, 
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1893, a trade union society of journeymen 
butchers was registered. Leathem did not 
join it nor did his workmen, although he 
offered to do so and to pay the dues or sub- 
scriptions of all of his employees to the 
society. This offer was not accepted, and a 
strike was declared against him. His cus- 
tomer, Munce, was threatened with severe 
penalties if he did not cease trading with 
Leathem, and the defendant society and cer- 
tain of its members decoyed Leathem’s 
servants away from his service and paid 
them their wages while idle. They also pub- 
lished a “black list,” in which they held up 
Leathem and his customers to ridicule. 
Leathem finally brought an action against 
the individual whom he could connect with 
these practices. The jury, upon questions 
being left to them, found that the defendants 
wrongfully and maliciously induced the cus- 
tomers and servants of the plaintiff not to 
deal with him and that they blacklisted him, 
and they assessed the damages at £250, for 
which sum judgment was given against the 
defendants. This judgment was affirmed by 
the Irish Court of Appeals, and although 
with one dissenting opinion, now has been 
afirmed by the House of Lords. The case 
has especial interest because of the defence 
set up, and it was upon this ground that the 
appeal was made, that there was no privity 
between the defendants and Leathem, and 
that the acts of the defendants in refusing 
themselves to trade with Leathemand in per- 
suading others not to trade with him, were 
legitimate, and they relied upon Allen v. 
Flood, which seemed to support their con- 
tention. The Lord Chancellor distinguished 
Allen v. Flood from the case at bar by 
saving that in the former case the defendants 
neither uttered nor carried into effect any 
threat at all. The other judges, although 
with apparent difficulty, got rid of Allen v. 
Flood in the same way, and from their ex- 
pressions it is very fair to infer that they 
would be only glad if it was not hereafter to 
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be considered a precedent for anything. |: 
is notable that Lord Lindley,who since his 
translation from the Mastership of the Rolls 
to the House of Lords, is looked upon as the 
strongest judge in that body, in his opinion 
used this language: “I am aware of the 
difficulties which surround the law of con- 
spiracy, both in its criminal and civil aspects, 
and older views have been greatly, and if | 
may say so, most beneficially modified by 
the discussions and decisions in America,” 
and he quoted with approval Vegelahn 7. 
Gunter (167 Mass., 92). 

The courts were closed earlier this year 
than usual, as the 12th of August came on 
a Monday, and but one court was at work 
on that day. Judges and counsel left town 
for the continent or the cool retreats of the 
seaside or the Scotch mountains early the 
week before. This year, as year after year 
for some time past, there has been the usual 
grumble at the arrangement of the legal 
term which keeps the courts open till nearly 
the middle of August, when judges and 
counsel and even jurors are stale, and then 
close them not to open again until nearly 
the first week in November. The popular 
change would be a vdcation from the 25th 
of July till the 25th of September; but those 
who have the deciding of the arrangement 
do not sympathize with the desire for any 
change. 

Although the vacation is very young yet, 
one very sad accident has happened in the 
death by drowning of Lady Smith, the wife 
of the Master of the Rolls. The latter will 
have the sympathy of every member of the 
bar. His courtesy and common sense are 
as proverbial as his knowledge of the law 
and his facility in applying it. He has been 
ill and overworked recently, and a rumor 
of last term said that he was likely to resign. 
How far the shock of his great bereavement 
will affect his future cannot now be sur- 
mised. 

StuFF Gown. 
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THE members of the bar have shared in the 
horror and sorrow felt by all good citizens at 
the assassination of the President; and because 
of their influence, direct and indirect, upon 
legislation, on them, more than on any other 
class of citizens, rests the grave responsibility 
of solving, or of attempting to solve, two serious 
questions which are pressing to be answered: 
what punishment should be meted out — and by 
whom —to the assailant or the assassin of the 
President or other high official of our Federal 
government, and what, if any, restrictive legis- 
lation should be enacted in respect of public | 
utterances of an anarchistic nature. It behooves 
all good citizens to consider these questions 
calmly and seriously ; and we commend to their 
consideration, and especially to the attention of 
members of the legal profession and to our legis- 
lators, the wise and conservative words of Pro- 
fessor Wambaugh in the earlier pages of this 
issue of the GREEN Bac. 


NOTES. 


Unpber date of February 12, 1787, a corres- 
pondent in Hartford, Conn., wrote as follows to 
a newspaper of the day: 

The great ¢ncrease of lawyers among us since 
the Revolution begins to give ‘serious concern to all 
good men, and I am told a pamphlet of more than 
one hundred pages is now in the press, or soon will 
be, proposing an easy method to reduce their num- 
bers in less than six months. 

Peter the Great, in his time, had but four law- 
yers in his whole dominion, and two of these he 
hanged. For my own part, I will read no tedious 
essays on this subject. Let individuals check the 
present prevalent spirit of wrangling and litigation, 
and the number of attorneys will soon become in- 
considerable. No man will follow any trade or pro- 





fession longer than he can live by it. 


REPRESENTATIVE WEILEP, a Kansas legislator, 
is probably the only man in the world who has 
been allowed by a court of inquiry to testify re- 
garding what he said to himself. 

In 1895 a committee was appointed by the 
Kansas legislature to investigate the alleged 
bribery of certain members in connection with a 
defeated railroad bill. Mr. Weilep was the first 
witness called by the prosecution. In the course 
of his testimony he told of seeing Representative 
M———— late one night coming down a hotel 
stairs. “I said to myself,” continued Weilep, 
but a member of the defense had jumped to his 
feet. 

“ Hold on!” he shouted, “you can’t testify 
about what you said to yourself!” 

The prosecutor retorted hotly that there was 
no law to prohibit Mr. Weilep from so testify- 
ing. 

Both serious and ludicrous was the argument 
that ensued. A majority of the committee fin- 
ally concurred in the chairman’s decision, that 
the witness had a right to tell what he said to 
himself. 

“T said to myself,” seriously proceeded Wei- 
lep, “ that M———— had been up to Billy Carter’s 
room to get his pay.” 

The testimony was recorded and made a part 
of the official record of the Kansas house. 


Soon after Daniel Webster came to the bar, 
he was retained in a suit between two neighbors. 
It seemed that they had got to loggerheads about 
a disputed line, out of which had grown tres- 
pass suits and all sorts of controversies, and 
that the more malicious and artful of the two 
had so plied the other with law in one shape or 
another, that he had nearly ruined him. The 
latter at last became aroused, and brought an 
action against the other for malicious prosecution 
and retained Mr. Webster to manage it. On 
the trial, proof of malice was clear and convinc- 
ing, and it was evident that the day of reckon- 
ing had at last come. In summing up for the 
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plaintiff, Mr. Webster after making a strong ar- 
gument against the defendant, showing that he 
had again and again instituted suits against his 
client, merely to perplex and annoy him, closed 
as follows: “In a word, gentlemen, I do not 
see how I can better conclude than in the words 
of the good old psalm.” Then looking at the 
jury but pointing to the defendant, he repeated 
from his favorite authors, Sternhold and Hop- 
kins : 

He digged a pit, he digged it deep, 

He digged it for his brother, 

By his great sin, he did fall in 

The pit he digged for t’other. 


And so it proved. The verdict was heavy 
against the “ digger.” 


Tue following anecdotes of Lord Coleridge 
are taken from an interesting sketch of the 
Lord Chief Justice in Zhe Law Times : 


Perhaps he was at his best on such ceremonial | 


occasions as receiving the Lord Mayor of London | 


on his election, summing up a society cause célébre, | mula which I have found answers very well. 
| ‘sir’ or ‘madam,’ as the case may be, I cannot un- 


| dertake to say how many judicial errors I shall be 


addressing law students, or as treasurer of his Inn 
entertaining royalty. On one of these last occa- 
sions, when the then Prince of Wales wasa guest, the 


arrangement was “no speeches,” yet no sooner had | 
the Benchers withdrawn to the Parliament chamber | 
to finish their festivities than the Prince gave the | 


Lord Coleridge 
what you call your Fire of London. 


health of the Lord Chief Justice. 
was equal to the occasion. “ Put not your trust in 
princes,” he said, ‘ was a lesson they had all learnt 
from the psalmist, and the truth of it had been veri- 
fied that evening,” and he went on to make a grace- | 
ful and felicitous speech, in which he quoted an 
epigram of Pope on a quondam Prince of Wales: 

“Mr. Pope, you do not like kings?” 

“Sir, I prefer the lion before his claws are | 
grown.” 

In 1883 the Lord Chief Justice went on a trip to 
the United States in company with Lord Bowen, | 
Sir James Hannen, and Sir Charles Russell, on the | 
invitation of the Bar Association of the State of | 
New York. They received a noble welcome from | 
the bench and bar of America, were splendidly | 
entertained and féfed everywhere. Apropos of this | 
trip, Lord Coleridge had an amusing story to tell of | 
a dinner given him in Chicago by a once famous | 
lawyer of that city. At the outset there was an 
ominous pause, and soon it transpired that the pause | 
was due to the viands having been seized by a | 
sheriff’s officer put in by a creditor of the host. 
What if under the law of Illinois—the thought 





flashed through the Chief Justice’s mind durin: 
that anxious pause — what if the guests as well a 
the viands were liable to be taken in execution! 0; 
course the Chief Justice had to submit to the inflic 
tion of the interviewer, but, as an old hand at th: 
game of cross-examination, he was well able to bea: 
his share with a grace. 

Here is a useful hint for solicitors 
extracted from an American attorney : — 

LorpD COLERIDGE: “ Pray, Mr. Evarts, how do 
clients pay their lawyers with you?” 

Mr. Evarts: “ Well, my Lord, they pay a re 
taining fee ; it may be fifty dollars or fifty thousand.’ 
Lorp C.: “ Yes! and what does that cover?” 

Mr. E.: “Oh! that is simply a retainer. The 
rest is paid for as the work is done, and according 
to the work done.” 

Lorp C.: “ Yes, Mr. Evarts ; and do clients like 
that?” 

Mr. E.: “ Not a bit, my Lord; not a bit. They 
generally say: ‘I guess, Mr. Evarts, I should like to 
know how deep down I shall have to go into my 
breeches pocket to see this business through.’ ” 

Lorp C.: “ Yes; what do you say then?” 

Mr. E.: “ Well, my Lord, I have invented a for- 


which he 


I say 


called upon to correct before I obtain for you final 
justice.” 

Here is another American reminiscence. 
Chicago fire was then recent. 

“Tam told, my Lord, you think a great deal of 
Well, I guess 
that the conflagration we had in our little village of 
Chicago made your fire look very small.” 

Lord Coleridge blandly replied : 

“Sir, I have every reason to believe that the 


The 


| Great Fire of London was quite as great as the peo- 


ple at that time desired.” 
Lord Coleridge was driving towards his court 


| one morning in his brougham, when an accident 
| happened to it at Grosvenor-square. 


Fearing he 
would be belated, he called a cab from the street 
rank and bade the Jehu drive him as rapidly as pos- 
sible to the Courts of Justice. 

“And where be they?” 

“What! A London cabby, and don’t know 
where the Law Courts are at old Temple Bar?” 

‘Oh! the Law Courts, is it? But you said 
Courts of Justice.” 


“ When I read 


Lorp Norsury once said. 
the interminable sentences of some authors, I 
begin to feel that their readers are in danger of 
being ‘ sentenced to death.’ ” 
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A correspondent sends the following instru- | 


ment, which, he affirms, is recorded with Doggerel 
Deeds, Lib. 25, Fol. 100: 


William Adams, of Brookline in the County 


setts, merchant prince, and Eleanor Adams, wife 
of said William, in her own right, in considera- 
tion of the love and affection we bear to 
Francis W. Dorr, of said Brookline, mariner, 
and of divers other good and valuable consid- 
erations us thereunto moving, the receipt 
whereof can never be adequately acknowledged, 
do hereby give, grant, bargain, sell, convey, 
remise, release, and forever quitclaim, transfer, 
set over, and set on to the said Francis W. 
Dorr two undivided halves of a certain dog, 
hound, mastiff, bull-dog, collie, setter, pointer, 
harrier, retriever, beagle, pug, spaniel, terrier, 
cur, or canine creature, now known as Tu Tu 
Adams, but hereafter to be called Tu Tu W. 
Dorr, situated, when last seen, in the position 
of one about to “eat the crumbs which fall 


from his master’s table,’ and bounded and 


described as follows viz.: Beginning in the | 
dining room at breakfast, thence running north- | 
easterly through the kitchen to a bone and | 


biscuit ; thence turning and running southerly 
and westerly, on an irregular curve, in the di- 
rection of a certain black cat, to the point 
where said cat intersects with a cherry tree 
standing on land now or late of Jonathan Pratt ; 
thence turning sharply, and running in a 
straight line, under a fence, to a swill tub stand- 
ing on land of one Thompson, there measuring 
three feet at every step; thence turning south- 
easterly and walking slowly to the point of be- 
ginning. Containing all that he can _ hold, 
more or less, and being the same dog described 
in a certain license dated May 1, 1899, and 


recorded with the records of the Town Clerk | 
| wear long beards; and that the treasurer of 


of said Town of Brookline. 

To have and to hold the said Tu Tu, by a 
string attached to his collar, with all the privi- 
leges and responsibilities thereunto belonging, 
to the said Francis W. Dorr and his heirs and 
assigns forever, or until said string breaks. 
And we hereby for ourselves and our heirs, 
executors, and administrators, covenant with 
the grantee and his heirs and assigns that we 
are seized with simple terror of said Tu Tu; 


| incumbrances except stomach-ache, 
Know all men by these presents, that we, | ™@"8°, rabies, hydrophobia, 
| gross and confirmed habits of raiding swill- 
of Norfolk and Commonwealth of Massachu- | tubs, running to fires, sheep killing, and terror- 
| izing the neighborhood ; that we will, and our 











that we have good reason to sell and convey 
him as aforesaid; that he is free from all 
monkey- 
sunstroke, and 


heirs, executors, and administrators shall warrant 
him to wear Plymouth Rock pants ; to run away 
whenever called; to consume blacking in any 
form, liquid or dry, from boots, bottles or stoves ; 
to be well read in the dogmas of the Unitarian 
faith, to religiously observe all dog-days; and 
when at sea to be thoroughly competent to act 
as the watchdog of the dogwatch ; and that we 
will defend him against the lawful claims of 
Henry Adams, but against none other. 

Reserving to us and our heirs and assigns an 
estate in fee-tail in said Tu Tu, with the right 
of docking the tail just behind the ears on the 
breach of any of the conditions of this deed. 

Provided, however, and this conveyance is 
made upon the express condition that the said 
Francis W. Dorr shall feed and water said Tu 
Tu once in each and every day, shall require 
him to “ pay his board” once a month without 
recourse to us in any event, and shall procure 
for him on or before the first of May in each 
year a license —as a first-class victualler. 

In Witness Whereof we, the said William 


| Adams and Eleanor Adams, hereunto set our 


hands and seals this first day of May in the 
year one thousand nine hundred. 


WILLIAM ADAMS. 
ELEANOR ADAMS. 


[SEAL] 
[SEAL] 


In the thirty-second year of Henry VIII, an 
order was made in the Inner Temple that the 


| gentleman of that company should reform them- 


selves in their cut or disguised apparel, and not 


that court should confer with the other treas- 
urers of court for an uniform reformation, and 
to know the justice’s opinion therein. In Lin- 
coln’s Inn, by an order made the twenty-third 
of Henry VIII, none were to wear cut or pansied 
hosen or breeches, or pansied doublet, on pain 
of expulsion; and all persons were to be put 
out of Commons during the time they wore 
beards.— Brayley’s Londiniana. 
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LITERARY NOTES. 


Mr. HamiILtTon W. Masir’s William Shakes- 
peare‘ will appeal more to the intelligent part of 
the general reading public than to the select 
body of Shakespearean scholars. Doubtless it 
was written for that first class of readers; and 
having that fact in mind, it may be said that 
Mr. Mabie — or should we say Dr. Mabie ?— has 
given us a book which admirably fills its author’s 
purpose. 

Starting with a brief summary of the rise of 
dramatic literature and of the state of such lit- 
erature in England immediately before Shakes- 
peare’s time, Mr. Mabie gives a chapter to 
Stratford and the surrounding country; speaks 
of the poet’s birth and breeding, his marriage 
and his removal to London; and then devotes 
the last three-quarters of the volume to the more 
strictly literary side of his subject. An account 
of the London Stage brings us to Shakespeare’s 
earlier work; and after a consideration of the 
Sonnets and the other poems, Mr. Mabie takes 
up for discussion, in more or less detail, the 
plays, under the separate heads of the Historical 
Plays, the Comedies, the Romances, and the 
Tragedies, sub-dividing his consideration of 
these latter plays into the Approach of Tragedy, 
The Earlier and the Later Tragedies, and the 
Ethical Significance of the Tragedies. 

This book, like all that Mr. Mabie writes, is 
pleasant reading. Besides the Chandos portrait 
of Shakespeare, which is the frontispiece, there 
are several full-page photogravures, and about 
a hundred other illustrations, many of these 
latter from old prints and very interesting. 


NEW LAW BOOKS. 

THE Civit SERVICE LAW OF THE STATE OF NEW 
York. By William Miller Collier. Albany, 
N. Y.: Matthew Bender. 1901. Buckram; 
$4.50. (xliv + 440 pp.) 

The sub-title gives an accurate idea of the 
scope of this book, which is‘*‘ A Treatise upon 
1°WILLIAM SHAKESPEARE: Poet, Dramatist, and Man. 


By Hamilton Wright Mabie. New York: The Mac- 
millan Company, 1901. Cloth. (xviii + 421 pp.) 





the law as to appointments to office, removal: 
from office, and tenure in office, as embodied i: 
the New York Civil Service Law and the ‘ Vet 
eran’ Laws”; but although thus dealing 
primarily with New York statutes and thus of 
practical and professional value to practising 
lawyers of that State, it is, also, a treatise 
which may be read with interest and profit by 
supporters both there and elsewhere, of an hon- 
est and efficient civil service. It is a matter 
of congratulation that the important subject of 
the Civil Service Law is treated by one so 
competent as Mr. Collier to deal with it; for to 
his experience as a legal editor and text-book 
writer, he adds the strong grasp of, and deep 
interest in, the subject, which one both looks for 
and is glad to find in the president of the New 
York State Civil Service Commission. 

The arrangement of the book is good. The 
present civil service law is quoted and discussed, 
section by section ; all the New York cases bear- 
ing thereon are cited and freely quoted, and refer- 
ence is made also to cases decided under the Civil 
Service Laws of the United States, Massachu- 
setts, and Illinois, and to those reported or cited 
in the reports of Civil Service Commissions in 
various parts of the country. Of value, both on 
the practical and theoretical sides is the inclu- 
sion in the notes of the original form of each 
section and its successive amendments — in a 
word the history of the section. 

In the long note following Section 1 is an ex- 
cellent summary of the present condition all 
over the United States of statutory law — Federal 
and State —relating to civil service; and the 
very full note, of some fifty closely printed pages, 
on the section regulating the power of removal, 
adds much to the value of the book and is an 
example of the thorough way in which the sub- 
ject in hand is treated. The texts of the orig- 
inal New York Civil Service Law, of supple- 
mentary statutes, of the former “ Black Law,” 
of former “ Veteran Laws,” of State Civil Ser- 
vice rules and regulations, and of forms, com- 
plete the volume. 

















